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Highlights 



61146 Crime Insurance FEMA proposes revisions to 
Federal Crime Insurance Ptogram. 

61236 Handicapped Veterans VA publishes standards 
far electrically powered wheelchairs. (Part HI of this 
issue) 

61074 Employee BeoefH Plans Labor/P&WBP revises 
financial reporting requirements for plans 
participating in master trusts. 

61064 PBCG issues interest rates and factors for valuation 
of benefits in non-multiemployer plans. 

61066 Government Employees—Health Insurance OPM 

announces limited open season for eligible 
unenroUed employees. 

61132 OPM withdraws proposal to transfer Uniform Plan 
enrollees to Indemnity Benefit Man. 

61065 Government Employees OPM permits 
noncompetitive temporary or term appointments 
without regard to existence of registers for certain 
former employees. 

61222 Natural Gas—Information ANCTS provides for 
information gathering, treatment of sensitive and 
proprietary documents, and processing requests for 
public access. (Part B of this issue] 

CONTINUED INSIOC 
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Highlights 


61134 Nuclear Power Plants and Reactors NRC 
proposes clarification of full-scale emergency 
preparedness exercise requirements. 

61132 NRC proposes rules on emergency planning and 
preparedness for low power nuclear licensees. 

61186 NRC requests comments on draft regulatory guide. 
**Fjncrgcncy Action Levels for Light Water 
Reactors.” 

61140 Commodity Futures CFTC proposes exception to 
rules on application and closing out of offsetting 
tong and short positions. 

61195, Treasury Notes Treasury invites lenders for notes 

61196 of December 31.1983 (Series Y-1983) and December 
31.1985 (Series K-1985). (2 documents) 

61157 Tobacco USDA/ASCS proposes marketing quotas 
for fire*cured. dark air^cured, Viiginia sun-cured, 
cigar-binder, and dgar-niler and cigar-binder 
tobaccos. 

61142 Boat Safety Treasury/Customs and DOT/CG 

propose revised safety standards for foreign-made 
boats and associated equipment. 

61160 Antidumping Commerce/ITA extendi period for 
determination on motorcycle batteries from Taiwan. 

61160 Countervailing Duties Commerce/ITA postpones*' 
determination on ceramic tile from Mexico. 

61193 Imports Trade Representative requests comments 
on determination on certain airless paint spray 
pumps. 

61162 CTTA adiusts restraint level for certain man-made 
fiber textile products from the Republic of the 
Philippines. 

61127 Government Procurement GS A re vises cost 
principles for contracts with commercial 
organizations and State, local, and federally 
recognized Indian tribal governments. 

61136 Regulatory Flexibility Agenda NCUA 

61115 Privacy Act Document DOD/Army 

61199 Sunshine Act Meetings 

Separate Parts of this Issue 

61222 Part 11, ANGTS 

61236 Part III, VA 
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Agency for International Development 

NOTICES 

Senior Executive Service: 

61180 Bonus awards schedule 

Agricultural Stabilization and Conservation 

Service 

NOTices 

Marketing quotas and acreage allotments: 

61157 Tobacco (firecured* types 21. 22 and 23. etc.]; 
1982-85 determinations: inquiry 

Agriculture Department 
See Agricultural Stabilization and Conservation 
Service: Animal and Plant Health Inspection 
Service: Rural Electrification Administration. 

Alaska Natural Gas Transportation System, 

Office of Federal Inspector 

RULES 

61222 Information gathering, handling, and disclosure 
procedure 

Animal and Plant Healtb Inspection Service 

RULES 

Plant quarantine, domestic 
61066 Pink bollworm: final rule affirmed 

Army Department 

See also Engineers Corps. 

RULES 

61115 Privacy Act; implementation 
NOTICES 
Meetings: 

61163 Science Board 

Civil Aeronautics Board 

RULES 

61068 Oversales: denied boarding compensation and 
boarding priorities; reporting requirements 
NOTICES 
Hearings, etc.: 

61160 Unit^ States-Latin America; all-cargo show 

cause proceeding 

Coast Guard 
PROPOSED RULES 

61142 Boats and associated equipment: safety standards 
Commerce Department 

See International Trade Administration: National 
Bureau of Standards: National Technical 
Information Service. 

Commodity Futures Trading Commission 
PROPOSED RULES 

61140 Commodity pool utilizing multiple commodity 
trading advisors: offsetting long and short 
positions, application and closing out 

Customs Service 

PROPOSED RULES 

61142 Boats and associated equipment; safety standards 


NOTICES 

Vessels in foreign and domestic trades: 

61194 Fees schedule for services 

Defense Department 

See Army Department: Defense Logistics Agency; 
Engineers Corps; Uniformed Services University of 
the Health Sciences. 

Defense Logistics Agency 

RULES 

61116 Consumer representation program and employee 
conduct standard regulations; removal from CFR 

Engineers Corps 

RUU8 

Navigation regulations: 

61116 Portsmouth Naval Shipyard. Kittery. Maine; 
correction 

NOTICES 

Environmental statements: availability, etc.: 

61163 Bayou La Batre, Ala.; proposed dredge and fill 
operation, cancellation 

Environmental Protection Agency 

RULES 

Air pollution, standards of performance for new 
stationary sources: 

61125 Kentucky 

Air quality implementation plans: approval and 
promulgation: various States, etc.: 

61121 Alabama 

61117 Kansas 

61118, Massachusetts (2 documents) 

61123 

61122 Missouri 

61120 Tennessee 

61124 Texas 

Air quality planning purposes: designation of areas: 

61126 Wisconsin 
PROPOSED RULES 
Hazardous waste: 

61145 Land disposal regulations; conceptual 
framework: meeting 

Federal Deposit Insurance Corporation 
RULES 

Interest on deposits: 

61067 Stock savings banks defined as mutual savings 

banks 

Federal Emergency Management Agency 

PROPOSED RULES 

Federal crime insurance program: 

61146 Residential and commercial businesses: 
premiums and deductibles, protective device 
requirements. classiBcation. and definitions 

Federal Home Loan Bank Board 
NOTICES 

61199 Meetings; Sunshine Act 
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Federal Mine Safety and Health Review 

Commission 

NOTICES 

61199 Meetings; Sunshine Act 

Federal Reserve System 
RUU8 

Truth in lending (Regulation Z): 

61087 Open>end and closed-end consumer credit: 
oificial staff commentary; correction 
NOTICES 

61199 Meetings; Sunshine Act (2 documents) 

Food and Drug Administration 
RULES 

Animal drugs, feeds, and related products: 

61073 Bacitracin zinc 

61072 Oxytocin injection 

Human drugs: 

61068 Antibiotic drugs; moxalactum dissodium for 

injection 

61071 Antibiotic drugs: revocation of monographs 

NOTICES 
Meetings: 

61163 Advisory committees, panels, etc. 

General Services Administration 
RULES 

Procurement: 

61027 Cost principles for contracts with commercial 

organizations and State, local, and federally 
recognized Indian tribal governments 

Health and Human Services Department 

5^ Food and Drtig Administration: Health Services 

Administration. 

Health Services Administration 
NOTICES 

61165 Advisory committee reports, annual; availability 
Interior Department 

See also Land Management Bureau; National Park 
Ser\'ice; Surface Mining Reclamation and 
Enforcement Office. 

NOTICES 

61165 Fort Mohave Indian Reservation. Nev.; conveyance 
of lands 

Internal Revenue Service 

PROPOSED RULES 

Income taxes: 

61144 Gambling winnings; information from persons 

receiving payments: hearing 

International Development and Cooperation 
Agency 

See Agency for International Development 

International Trade Administration 

NOTICES 

Antidumping: 

61160 Motorcycle batteries from Taiwan 

Countervailing duties; 

61160 Ceramic tile bom Mexico 

International Trade Commission 
NOTICES 

61199 Meetings: Sunshine Act 


Interstate Commerce Commission 
NOTICES 

61168 Long and short haul applications for relief 
Motor carriers: 

61168 Fuel costs recovery, expedited procedures 
61171, Permanent authority applications (2 documents) 
61173 

61169 Permanent authority applications: restriction 
removals 

Rail carriers: 

61168 Burlington Northern Railraod Co.; contract tariff 
exemption 

Justice Department 
5^ also Parole Commission. 

NOTICES 

Pollution control: consent judgments: 

61180 Chromium Mining & Smelting Corp. 

Labor Department 

See also Occupational Safety and Health 
Administration; Pension and Welfare Benefit 
Programs Office. 

NOTICES 

Meetings: 

61180 Trade Negotiations and Trade Policy Labor 
Advisory Committee 

Land Management Bureau 
NOTICES 

Classification of lands: 

61165 Oregon 

Oil and gas leases: 

61165 National Petroleum Reserve, Alaska: tentative 
parcel selection for first sale; postponement 

National Bureau of Standards 
NOTICES 

Information processing standards. Federal: 

61161 I/O channel level interface: exclusion standards 

list: proposed changes: inquiry 

National Credit Union Administration 
PROPOSED RULES 

61136 Regulatory flexibility agenda 

National Park Service 
NOTICES 

Environmental statements: availability, eta: 

61166 Delaware Water Gap National Recreation Area, 
Pa.: management portion of U.S. Highway 209 

61167 Floyd Bennett Field; Gateway National 

Recreation Area. N.Y.: development concept 
plan: meeting 

61167 Padre Island National Seashore. Tex.: general 

managemcnt/devclopment concept plan; 
meetings 

Historic Places National Register, pending 
nominations: 

61168 California et al. 

National Technical Information Servica 

NOTICES 

Patent licenses, exclusive: 

61161 Radian Corp. 
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National Tranaportation Safety Board 
NOTICES 

61200 Meetings; Sunshine Act 

Nuclear Regulatory Commission 
PROPOSED RULES 

€1136 Nonpower reactor facilities authorized to possess 
formula quantities of strategic special nuclear 
material; safeguards requirements; extension of 
time 

Production and utilization facilities, domestic 
licensing: 

61134 Emergency planning; clarincatlon 

61132 Emergency planning and preparedness for fuel 

loading and low power operations; elimination of 
certain requirements 
NOTICES 

Applications* etc.; 

61186 Consumers Power Co. 

Regulatory agreements; various States, etc.: 

61187 Texas 

Reports; availability, etc.: 

61186 Emergency action levels for light water reactors; 

inquiry 

Occupational Safety and Health Administration 
NOTICES 

State plans; standards approval etc.: 

61180, Maryland (2 documents) 

61182 


Parole Commission 
NOTICES 

61199 Meetings; Sunshine Act 

Pension and Welfare Benefit Programs Office 
RULES 

Reporting and discIos\ire requirements: 

61074 Muster trust participating plans under ERISA, 
annual retum/reports 
NOTICES 

Employee benefit plans: prohibited transaction 
exemptions: 

61182 Charles O. Bruce* )r., M.D.. P.S.C. Pension Trust 
61182 Chemical Distributors* Inc. 

61184 Nathan Shlim. M,D.* P.C. Amended and Restated 

Money Purchase Pension Plan et al 

61185 PACO. Inc, 

Pension Beriefit Guaranty Corporation 
RULES 

Plan benefits valuation: 

61084 Non-multiemployer plans: Interest rales and 

factors 


Personnel Management Office 

RULES 

Health benefits. Federal employees: 

61066 Open season, limited; general open season 
postponement 

Temporary and term employment: 

61065 Noncompetitive career appointments; former 
employees of legislative or judicial branch 


PROPOSED RULES 

Retired Federal employees health benefits program: 
61132 Uniform Plan enrollment transfer to Indemnity 
Benefit Plan; withdrawn 

Postal Service 

RULES 

Procurement of property and services: 

61116 Postal Contracting Manual: amendments 

% 

Rural Electrification Administration 
NOTICES 

Loan guarantees, proposed: 

61159 Brazos Electric Power Cooperative. Ina 

61159 Soy land Power Coopertive. Inc. 

61159 Western Illinois Power Cooperative. Inc. 

Securities and Exchange Commission 

NOTICES 
Hearings, etc.: 

61191 C.C.a. Inc. 

Surface Mining Reclamation and Enforcement 
Office 

RULES 

Abandoned mine lands reclamation program; plan 
submissions: 

61085 Virginia 

Permanent program submission; various States: 
61088 Virginia 

PROPOSED RULES 

Permanent program submission; various States: 
61145 Maryland: hearing cancelled 

Textile Agreements Implementation Committee 
NOTICES 

Cotton textiles: 

61162 Philippines 

Man-made textiles: 

61162 Philippines 

Trade Representative, Office of United States 

NOTICES 

Import quotas and exclusions, etc.; 

61193 Airless paint spray pumps and components; 

inquiry 

Transportation Department 
See Coast Guard. 

Treasury Department 

See also Customs Service; Internal Revenue 
Service. 

NOTICES 

Notes. Treasur>': 

61195 K-19B5 series 

61196 Y-ldBS series 

Uniformed Services University of the Health 
Sciences 

NOTICES 

61200 Meetings; Sunshine Act 

Veterans Administration 
NOTICES 

61236 Wheelchairs, electrically powered; standards; 
inquiry 
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MEETINGS ANNOUNCED IN THIS ISSUE 

_ . . ^ 

OEFENSS DCPAHTMENT 

Array Department- 

Si 163 Army Science Board, Follow-On of the 1981 
• Sununer Study on Equipping the Army 1990-2000 
Ad Hoc Sub-Group. Washington, D.C (closed). 1-7 
and 1-6-82 

mVOIONMCIfTAL PftOTECTIOM AQINCY 

61145 Hazardous waste land disposal* Washington. D.C. 

(open). 12-21-61 

HEALTH AND HUMAN 811IVIC68 OEFARTMENT 

Food and Drug Administration— 

61163 Advisory committee meetings (ail sessions open): 

—Arthritis Advisory Committee, Rockville. Md, 

1-21 and 1-22-61; 

—Dermatology Advisory Committee. Rockville. 

Md. 1-22-62; 

—Immunology and Microbiology Devices Panel 
Microbiology Device Section, Rockville, Md, 

1-12-62; ^ • 

—^Pulmonary-Alleigy Drugs Advisory Committee, 

Bethesda, Md, 1-28 and 1-29-82 

INTEIlKm DEPANTlIEIfr 

National Park Service— 

61167 Gateway National Recreation Area, Floyd Bennct 
Field New York, N.Y. (open), 1-11-82 
61167 Padre Island National Seashore, Corpus Christ! and 
Port Isabel Tex. areas (open). 1-12 and 1-13-62 

LABOR DEPARTMENT 

Offtce of the Secretary— 

61180 lYade Negotiations and Trade Policy Labor 
Advisory Committee, Steering Subcommittee, 

Washington. D.G (closed). 1-5-62 • 

HEARING 

TREASURY DEPARTMENT 

Internal Re\'enue Service— 

61144 Payments from gambling winnings, Washington, 

D.C, 1-20-62 

CANCELLED HEARING 

INTERIOR OEPARTMENT 

Surface Mining Reclamation and Enforcement 
Office— 

61145 Maryland pemanont regulatory program. Frostbuig, 

Md., 12-16-61, canceDi^ 




4 ^ .J ^ , , , 
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61065 


This sec^ ol the FEDERAL REGISTER 
contains regulatocy documents having 
general applicability and legal effect, most 
of which are key^ to and codified in 
the Code of Federal Regulatioruk which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is aokJ 
by the Superintendent of Documerrts. 

Prices of new books are ksfed in the 
first FEDERAL REGISTER issue of each 
month. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 316 

Temporary and Term Employment 

aqemcy: Office of Personnel 

Management 

action: Final rule. 

summary: This amendment permits 
agencies to give temporary or term 
appointments without regard to the 
existence of registers to former 
employees of the legislative or fudiclal 
branch who are eligible for 
noncompetitive career appointments. 
Such temporary or term appointments 
will not confer competitive status or 
extend the employees* eligibility for 
noncompetitive career appointment. 
EFfCCnvE OATK January 14,1982, 

FOR FURTHER INFORMATION CONTACT: 
William Bohling, (202) 632-6000. 
SUPPLEMENTARY INFORMATION: 

Background 

On July 7,1981. OPM published a 
proposed regulation in the Federal 
Renter (46 FR 3S10B) which would 
permit agencies to give noncompetitive 
temporary or term appointments to 
persons eligible for career appointment 
under section 3304(c] of title 5. United 
States Code. That section provides for 
noncompetitive career appointment of 
former legislative or judicial branch 
employees who: (1) have 3 years of 
ser\ice in positions paid by the 
Secretary of the Senate or Clerk of the 
House of Representatives, or have 4 
years of service as a secretary or law 
clerk to a justice or judge of the United 
States; (2) are separated from such 
employment involuntarily and without 
personal cause; (3) arc appointed %vithin 
1 year following involuntary separation 
from qualifying service; and (4) meet 


competitive qualification standards for 
the position to which appointed. 

Because the law speaks of eligible 
employees* acquiring a competitive 
status, which is conferred only with 
permanent appointment, and because 
the intent of the law was to afford entry 
into the career service, the regulations 
had not previously provided eligibility 
for noncompetitive temporary or term 
appointment to Ramspeck Act eligibles. 

The proposed regulations provided 
such eligibility, under the same 
conditions applied to time-limited 
appointments of persons eligible under 
other special appointing authorities. The 
timedi^ted appointments would be 
made under authority of the regulations, 
rather than under the statutory authority 
in 5 U.8.C 3304(c). and would not confer 
competitive status or eligibility for 
conversion to competitive status. 

Neither would these appointments 
extend eligibility for permanent 
appointment under 5 U.S.C. 3304(c). 

Discussion of Comments 

Two written comments were received, 
both ffom Federal agencies. Both 
agencies supported the proposed 
regulations, but suggested the 
regulations state more clearly that 
temporary or term appointment would 
not extend eligibility for non¬ 
competitive career appointment. 

Explanation of Final Regulation 

In response to the agencies' 
comments, the suggested clarification 
has been added to the authorities for 
both temporary and term appointment. 
All other provisions of the final 
regulations are the same as those 
originally proposed. 

EO. 12291, Federal Regulation 

OPM hat determined that this is not a 
major rule for the purposes of E.O. 

12291, Federal Regulation, because it 
will not result in: (1) An annual effect on 
the economy of $100 million or more; (2) 
a major increase in costs or prices for 
consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions; or (3) 
significant adverse effects on 
competition, employment, investmenL 
productivity, innovation, or on the 
ability of United States-bosed 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Regulatory Flexibility Act 

I certify that this regulation will not 
have significant economic impact on a 
substantial number of small entities, 
including small business, small 
organizational units and small 
governmental jurisdictions. 

U.S. Office of Personnel Management 
Donald). Devine, 

Director. 

PART 316—TEMPORARY AND TERM 
EMPLOYMENT 

Ac cordingly, 5 CFR 316.302(c)(6) and 5 
CFR 316.402(b)(6] are added, to read as 
follows: 

i 316.302 Selection of term employees. 

• • • • • 

(c) An agency may give a term 
appointment without regard to the 
existence of an appropriate register to: 

• « • • • 

(6) A person eligible for acquisition of 
competitive status for career 
appointment under section 3304(c) of 
title 5, United States Code. However, a 
term employee does not acquire a 
competitive status on the basis of this 
term appointment: nor does this term 
appointment extend or terminate the 
employee*s eligibility under 5 U.S.C 
3304(c). 

{316.402 Auttioctbes for temporary 
appointments. 

• • • • • 

(b) Noncompetitive temporary limited 
appointments. An agency may give a 
temporary limited appointment without 
regard to the existence of an appropriate 
register to: 

• • • • • 

(6) A person eligible for acquisition of 
competitive status for career 
appointment under section 33(M{c) of 
title 5. United States Code. However, a 
temporary employee does not acquire a 
competitive status on the basis of this 
temporary appointment; nor does this 
temporary appointment extend or 
terminate the employec*s eligibility 
under 5 U.S.C 3304(c), 

(5 U.S.C 3301.3302. 33(H(c)] 

(FR Doc. AiS mr| 

BILLSIO COOC 
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5 CFR Part 890 

Federal Employees Health Benefits 
Program; Limited Open Season 

agehcy: Office of Personnel 
Management. 

action: Notice of limited open season* 

summary: This revises the notice 
published on December 4.1981 (48 CFR 
59227) which announced commencement 
of the 1981 open season for the Federal 
Employees Health Benefits (FEHB) 
Program. Pursuant to the order of the 
United States Court of Appeals for the 
District of Columbia Circuit entered on 
December 4,1981, in National 
Federation of Federal Employees v. 
Donald f, Devine, et aL No. 81-2224; 
and to the authority contained in scKition 
8913 of Chapter 89, title 5 of the United 
States Code, and section 301(d) of 5 CFR 
Part 890. the Office of Personnel 
Management (0PM) announces that a 
limited open season will be conducted 
for certain Federal employees. This 
limited open season, to be held from 
December 7,1981 through December 31. 
1081, is for those Federal employees 
eligible to participate in the FFJ1B 
Program who were not enrolled in a plan 
under the FEHB Program on December 
4,1981, the date of the Court order. 
During the limited open season, only 
Ihosc eligible unenrolled employees who 
were not enrolled on December 4.1981, 
will have an opportunity to enroll in an 
approved health benefits plan. The 
general open season heretofore 
scheduled to commence on December 7, 
1961, is hereby postponed until further 
notice. 

EFFECTIVE DATE: December 7,1981. 

FOR FURTHER INFORMATION CONTACT: 
Lauretta Hall. Issuances and 
Instructions Staff. (202) 532-4884. 
SUPPLEMENTARY INFORMATION: On 
December 4,1981. a notice was 
published in the Federal Register (48 FR 
59227) to the effect that a health benefits 
open season would be held from 
December 7.1981 through December 31, 
1981. However, the United States Court 
of Appeals for the District of Columbia 
Circiiit, in National Federation of 
Federal Employees v. Donald f Devine, 
et aL No. 81-2224, and related cases, on 
December 4,1981, stayed a prior order 
of the United States District Court for 
the District of Columbia which had 
directed the United States Government 
to hold a general open season for a 
minimum of two weeks commencing on 
December 7.1981. The order of the Court 
of Appeals of December 4,1981. further 
directed the United States Government 
to hold an open season limited to 


persons not presently eru*olled under the 
FEHB Program. Therefore, OPM's 
December 4,1981, notice is hereby 
modified to conform with the action of 
the Court of Appeals. 

The Court of Appeals in its December 
4.1981, orders required only a limited 
open season because it found that a full- 
scale open season at this time could 
cause irreparable harm to participants 
who change their enrollments without 
full information, and amid confusion and 
rumors as to the status, benefits, and 
premium levels of some plana in 1982. 
The open season, previously announced 
for all employees for the period 
December 7-31,1981, %Yiil not be held. 
Instead, a limited open season will be 
held from December 7 through 
December 31.1981, inclusive, during 
which only elections made by 
employees who were not enrolled in the 
Federal Employees Health Benefits 
Program on December 4,1961 (the date 
of the order of the Court of Appeals) 
shall be accepted. 

Enrollments during \h^ limited open 
season will take effect on the first day of 
the first pay period which begins on or 
after (anuory 1,1982. and which follows 
a pay period in any part of which the 
employee was in pay status. Employees 
who enroll in the FEHB Program during 
this limited open season, and who 
remain eligible for participation in the 
Program, will be eligible to participate in 
the general open season, if any. for the 
1982 Program year, to be held at a later 
date. 

U.S. Office of Poraonnel Management 
Donald Devine, 

Director. 

im Doc. in<Asas2 nud s-u «b| 
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DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

7 CFR Part 301 

Pink Boilworm Regulated Areas 

agency: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Affirmation of final rule. 

summary: This action affirms the final 
rule which amended the list of regulated 
areas (regulated areas are divided into 
suppressive areas and generally infested 
areas) under the pink boilworm 
quarantine and regulations by adding 
Clark County, Dallas County, Ouachita 
County, and a portion of )efTcrson 
County in Arkansas to the list of 
suppressive areas, and by deleting Yell 


County in Arkansas from the list of 
suppressive areas. The quarantine and 
regulations restrict the Interstate 
movement of regulated articles from 
suppressive areas and generally infested 
areas. The final rule was published in 
the Federal Register on April 9,1981. 

The amendments were necessary in 
order to prevent the artificial spread of 
pink boilworm, and to eliminate the 
imposition of unnecessary restricUons 
on the movement of certain articles. 

EFFECTIVE DATE: December 15.1981. 

FOR FURTHER INFORMATION CONTACT: 

T.). Lanier, Chief Staff Officer, 
Regulatory Support Staff, Plant 
Protection and Quarantine. Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture. Room 535 
Federal Building, 6505 Belcrest Road, 
HyattsvUle, MD 20782. (301) 436-8247. 

SUPPLEMENTARY INFORMATION; 

Executive Order 12291 

The final rule has been determined to 
be not a *‘major rulo^ in conformance 
with Executive Order 12291. Based on 
information compiled by the 
Department, it has been determined that 
the rule will have an annual effect on 
the economy of approximately $1,000; 
that this rule will not cause a major 
increase in costs or prices for 
consumers, individual industries. 
Federal, State or local government 
agencies, or geographic regions; and that 
this rule will not have a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, or on the ability of United- 
States'based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. 

Alternatives 

Alternatives were considered in 
connection with the final rule. 
Consideration was given whether to (1) 
delete restrictions on the interstate 
movement of regulated articles from Yell 
County, Arkansas, where it has been 
determined that pink boilworm no 
longer exists, or to continue restrictions 
from Yell County. Arkansas; and (2) 
whether or not to impose restrictions on 
articles coming from Clark County, 
Dallas County, Ouachita County, and a 
portion of Jefferson County, Arkansas, 
where it has been established that pink 
boilworm exists or is likely to spread* 
Deletions were made in Yell County, 
Arkansas, because it would be an 
unnecessary restriction on the interstate 
movement of articles from this county if 
it is treated as a suppressive area. Clark 
County, Dallas County. Ouachita 
County, and a portion of Jefferson 










Federal Register / Vol. 46, No. 240 / Tuesday^ December 15, 1981 / Rules and Regulations 61067 


County, Arkansas, were added to the 
list of suppressive areas, however, 
because it appears that otherwise there 
would be a significant throat of spread 
of pink boll worm Ihrou^oul the United 
States from these counties. Under these 
circumstances, it appears that the final 
rule Is necessary In order to prevent 
such spread, and as such, maximizes the 
net benefits to society at the lowest net 
cost. 

Certification Under the Regulatory 
Flexibility Act 

Dr. H. C Mussman. Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. This action affects the 
interstate movement of regulated 
articles from Clark County, Dallas 
County, Ouachita County, Yell County, 
and a portion of Jefferson County in 
Arkansas. Based on information 
compiled by the Department, it has been 
determined that there are approximately 
seventy-five small entities that move 
such articles interstate btun Arkansas 
and many hundreds of small entities 
that move such articles interstate from 
other States, and that fewer than five 
entities move such articles interstate 
from the specified areas in Arkansas. 

Background 

A document published in the Federal 
Register on April 9,1981 (46 FR 21148- 
21149) amended $ 301.52-2a of the Pink 
Bollworm Quarantine and Regulations (7 
CFR 301.52-2a) by adding Clark County, 
Dallas County, Ouachita County, and a 
portion of Jefferson County in Arkansas 
to the list of suppressive areas, and by 
deleting Yell County in Arkansas from 
the list of suppressive areas. 

The document provided that the 
amendment was necessary as an 
emergency measure in order to prevent 
the artificial spread of the pink 
bollworm and to delete unnecessary 
restrictions on the movement of certain 
articles. The document also stated that 
the amendment became effective on 
April 9.1961. 

Comments were solicited for 60 days 
after publication of the amendment. No 
comments were received in response to 
the amendment. The factual situations 
which were set forth in the document of 
April 9.1981, still provide a basis for the 
amendment. Accordingly, it has been 
determined that the Hnal rule should 
remain effective as published in the 
Federal Register on April 9.1981. 

(Secs. a. 9. 37 Stat. 3ia. as amended, sec. 106. 
n Stat. 33 (7 U.S,C 161,162, ISOea); 37 FR 
28464, 28477, as amended; 38 FR 19141) 


Done at Washington. D.C, this 7th day of 
December 1981. 

ILUFord. 

Deputy Administrator. Plant ProteeiJon and 

Quarantine. AnimaJ and Plant Health 

Inspection Service. 

tni noa m-ssTw ruwi ts>i4-ai. Mki 

SILUNO coos S4I0>J4^ 


FEDERAL RESERVE SYSTEM 
12 CFR Part 226 
(Reg. 2; TIL-1) 

Truth In Lending; Official Staff 
Commentary 

Correction 

In FR Doc. 81-29374 appearing on 
page 50288 in the issue of Friday, 
October 9,1981, make the following 
corrections: 

(1) On page 50293, third column, under 
•*4. Counting transactions.**. In the 25lh 
line of the paragraph, 'Tf the extends*' 
should have read "If it extends". 

(2) On page 50311, first column, under 
"1. Payment requirements. ", in the sixth 
line, "number of the payment stub" 
should have read "number or the 
payment stub". 

(3) On page 50317, Brat column, under 
"References" after the line reading 
^"Statute: Sections 161 and 162" insert 
*X)thersections: §S 22a6 through 
228.8." 

(4) On page 50318, first column, under 
"3. Charges not based on periodic 
rates**, in the 12lh line, "(30% V4«X12) 
should have read "30% (V4oX12)", 

(5) On page 50343, first column, the 
Leading for Appendix F should have 
read "Appendix F-Annual Percentage 
Rate Computations for Certain Open- 
End Credit Plans". 

(6) Also on page 50343, in the third 
column, Bve lines from the top of the 
page, "contains of final" should have 
read "contains a Bnal". 

(7) On page 50344, first column, in the 
8th and 9th lines from the bottom of the 
page. "See Samples H-12 through H-14" 
should have read "See Samples H-12 
and H-14". 

(8) Also in that column, in the Bth and 
7th lines from the bottom, "See Samples 
H-11 and H-15" should have read "See 
Samples H-11 through H-15". 

(9) On page 50345. Brst column, in the 
6lh line from the top of the page, 
complete the last sentence as follows: 
"The odd days* interest ($26.67) is 
collected with the first payment. The 
remaining 23 monthly payments are 
equal." 

MLUMO COOi ISOS-OI-M 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 329 

Interest on Deposits; Stock Savings 
Banks as Mutual Savings Banks 

agency: Federal Deposit Insurance 

Corporation. 

action: Final rule. 

summary: The State of Washington 
recently enacted legislation authorizing 
stock savings banks. The State of Maine 
already has similar legislation. Since 
these banks would function essentially 
as mutual savings banks, but for the 
form of ownership, FDIC is amending its 
regulations to define stock savings 
banks chartered in the States of 
Washington and Maine as mutual 
savings banks. The purpose of the 
amendment is to allow stock savings 
banka in Washington and Maine to avail 
themselves of the one-quarter of one- 
percent Interest rate differential allowed 
mutual savings banks. 

EFFECTIVE DATE: December 7,1981. 

FOR FURTHER INFORMATION CONTACT: 

F. Douglas Birdzell. Counsel. (202) 389- 
4324, or Fredric H. Karr, Attorney. (202) 
389-4237, Federal Deposit Insurance 
Corporation. 

SUPPtEMENTARY INFORMATION: The 
legislature of the State of Washington 
has enacted substitute Senate Bill #3220 
effective July 26.1981 which authorizes 
stock savings banks in the State of 
Washington. Essentially these entities 
have all of the attributes of mutual 
savings banks except for the stock form 
of ownership. A similar statute has been 
in existence for some time in the State of 
Maine (Section 111 etseq. and Section 
511 et seq. of Title 9-B, Maine Rev. St. 
Ann.). 

Sections 329.0 and 329.7(a) of FDlC's 
regulations define the term "mutual 
savings bank" to include: (1) Any mutual 
savings bank, (2) any guaranty savings 
bank which operates in the State of New 
Hampshire subject to certain limitations 
and (3) any corporation operating in the 
Commonwealth of Massachusetts as a 
banking company pursuant to the 
provisions of Chapter 172A of the 
General Laws of the Commonwealth of 
Massachusetts. Mutual savings banks 
are generally allowed by applicable 
regulations of FDIC and DIEIC to pay 
one-quarter percent more interest on 
deposits than commercial banks. 
However, under the present state of the 
regulations defining mutual savings 
banks, a stock savings bank formed 
under the provisions of the new 
Washington statute and the existing 
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Maine statute would not be entitled to 
pay the extra one-quarter of one percent 
because of the stock, as opposed to, 
mutual form of ownership. 

FDlCs Board of Directors (‘‘Board”) is 
therefore amending § 329.0 and 329.7(a) 
to expand the deHnition of “mutual 
savings bank” to include stock savings 
banks in both Washington and Maine. 
This omendment may be viewed as 
technical and conforming in nature, 
since guaranty savings banks in the 
State of New Hampshire are included 
within,lhe dermition of “mutual savings 
bank” under 9 329.7(a) of FDlCs 
regulations (12 CFR 329.7(a))* provided 
that such bonks do not engage in a 
commercial banking business. Since 
guaranty savings banks in New 
Hampshire which are generally similar 
to stock savings banks authorized under 
the Washington and Maine statutes may 
pay the differential, the Board sees no 
reason why Washington and Maine 
stock savings banks should not be 
accorded similar treatment. 

Because this amendment is largely 
conforming in nature and expands 
existing rights, it was deemed 
impracticable and unnecessary to follow 
the provisions of Section S53 of Title 5 of 
the United States Code (5 U.S.C. 553) 
respecting notice, public participation 
and deferred effective date. Therefore, a 
regulatory flexibility analysis pursuant 
to Section 001 et seq, of Title 5 of the 
United States Code (5 U.S.C. 601 et seq,] 
is unnecessary. ‘The impact on small 
entities will probably be minimal, 
although it is expected that to the extent 
that stock savings banks are organized 
under the new law, they will provide a 
greater degree of competition for 
conventional mutual savings banks. 
However, since stock savings bunks 
under the laws of both Washington and 
Maine have essentially no greater 
powers than mutual savings banks, 
w'hich in turn are significantly restricted 
in their powers vis a vis commercial 
banks, the competitive issue appears 
academic. 

The regulation will require no 
significant additional paperwork or 
recordkeeping. 

No alternative courses of action were 
considered because specific regulatory 
action is required to allow the payment 
of the differential. 

PART 329—INTEREST ON DEPOSITS 

12 CFR Part 329 is amended as 
follows: 

1. The authority citation for Part 329 
reads as follows: 

Authority; Sec. 9. Pub. L 797,04 Stat. 881 
(12 U.S.C 1819); Sec. 18, Pub. L 797,04 Stot. 


893 (12 U.S.C 1828): Sec. 303, Pub. L 96>221. 
94 Stat. 140 (12 U.S.C 1832). 

2. The third sentence of 9 329.0 of Part 
329 is revised to read as follows: 

9 329.0 Scope. 

• • • Except for 99 329.7, 329.8 and 
329.10, and except as may be 
specifically stated otherwise in this Part 
329, the provisions of this Part 329 do 
not apply to (a) mutual savings banks: 

(b) guaranty savings banks operating in 
the State of New Hampshire or stock 
savings banks in the States of 
Washington and Maine so long as such 
banks operate substantially under, and 
pursuant to the laws of their respective 
States pertaining to mutual savings 
banks and do not engage in commercial 
banking. * * * 

2. Section 329.7(a) of Part 329 is 
revised as follows: 

9 329.7 Maximum rates of Interest payable 
on deposits of Insured nonmembor mutual 
savings banka. 

(a) Definitions. For the purpose of this 
section, the term “mutual savings bank” 
includes (1) any mutual savings bank, (2) 
any guaranty savings bank or stock 
savings bank which operates 
substantially under and pursuant to the 
laws of the States of New Hampshire. 
Washington, and Maine so long as such 
savings bank does not engage in 
commercial banking, and (3) any 
corporation operating In the 
Commonwealth of Massachusetts as a 
banking company pursuant to the 
provisions of Chapter 172A of the 
General Laws of the Commonwealth of 
Massachusetts. 

• • • • • 

By order of the Board of Directors. 
December 7,1961. 

Hoyle L Roblnsoo, 

Executive Secretary. 

(FS One. nud S46 «m| 

aiUlNO COOC S714-ei-M 


CIVIL AERONAUTICS BOARD 
14 CFR Part 250 

[Economic Regulations Arndt No. 18; ER- 
1266] 

Oversales; Approval by the Office of 
Management and Budget 

agency: Civil Aeronautics Board. 
action: Final rule. 

summary: This final rule gives notice 
that on November 11.1981, the Office of 
Management and Budget (0MB) 
approved the reporting requirements 
contained in Part 250 concerning air 
carrier explanations of their policies 


regarding denied boarding 
compensation and boarding priorities. 
OMB approval is required under the 
Paperwork Reduction Act of 1980. 

DATES: Adopted: December 9,1981. 
Effective: December 9,1981. 

FOR further information CONTACT: 
Clifford M. Rand, Chief. Data 
Requirements Division, Office of 
Comptroller, Civil Aeronautics Board, 
1825 Connecticol Avenue NW. 
Washington, D.C. 2042B, (202) 673-6042. 

Accordingly, the Civil Aeronautics 
Board amends Part 250 of its Economic 
Regulations (14 CFR 250) by revising the 
note at the end of Part 250 to read: 

PART 250-OVERSALES 

• • • • • 

Note.—^The reporting requirements 
contained in 9 9 250.3 and 250.9 have been 
approved by the Offlee of Management and 
Budget under number 3024-0003. 

This amendment is issued by the) 
undersigned pursuant to delegation of 
authority from the Board to the 
Secretary in 14 (^FR Sec. 385.24(b). (Sec, 
204 of the Federal Aviation Act of 1958, 
as amended, 72 Stat. 743:49 U.S.C. 1324). 

By the Civil Aeronautics Board. 

Phyllis T. Kaylor, 

Secretary, 

ini Doc St-asmi PUwI tS-ti-St. »45 am) 

SILUP40 COOC sm-<n>4i 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Parts 430* 436* and 455 

IDockat NO.81N-0320] 

Antibiotic Drugs; Moxalactam 
Disodium for Injection 

agency: Food and Drug Administration. 
action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
antibiotic drug regulations to provide for 
the certification of a new antibiotic drug, 
moxalactam disodium for injection. The 
manufacturer has supplied sufficient 
data and information to establish its 
safety and efficacy. 

OATES: Effective December 15,1981; 
comments, notice of participation, and 
request for hearing by January 14.1982: 
data, information, and analyses to 
Justify a hearing by February 16,1982. 
ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
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4-62, 5800 Fishers Lane. Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Joan Eckert, Bureau of Drugs (HFD-140), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
443-4290. 

SUPfnXMENTARY INFORMATION: FDA haS 
evaluated dato submitted in accordance 
with regulations promulgated under 
section 507 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 357), as 
amended, with respect to providing for 
the certification of a new antibiotic drug, 
rooxulactam disodium for injection. The 
agency has concluded that the data 
supplied by the manufacturer 
concerning this antibiotic drug are 
adequate to establish its safety and 
efficacy when the drug is used as 
directed in the labeling and that the 
regulations should be amended in Parts 
430,436, and 455 (21 CFR Parts 43a 436. 
and 455) to provide for its certification. 

Th e age ncy has determined pursuant 
to 21 CFR 25.24(b](22) (proposed 
December 11.1979; 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required. 


Therefore, under the Federal Food. 
Drug, and Cosmetic Act (Secs. 507,701 
(0 and (g). 52 Stat. 1055-1056 as 
amended. 59 Stat. 463 as amended (21 
U.S.C. 357,371 (f) and (g))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1; see 40 FR 26052; May 11. 
1981)), Parts 430,43a and 455 are 
amended as follows; 

PART 430-ANTIBIOTIC DRUGS; 
GENERAL 

1. Part 430 is amended: 

a. In S 430.4 by adding paragraph 

(a](48), to read as follows: 

§ 4304 Deftnaions of antibiotic 
substances. 

(a) • • • 

(48) Moxalactam. 5-oxa-l- 
azabicyclo(4.2.0]oct-2*ene-2>carboxylic 
acid, 7-|(carboxy(4- 
hydroxyphcnyl)acetylJ-aminoJ-7- 
methoxy-3-||(l-methyl*l//-Tetrazol-5- 
yl]thio]'methylJ-8^xo-, dJsodium salt 

b. In t 430.5 by adding poragraphs 
(a)(73] and (b)(73). to read as follows: 

§ 430.5 Definitions of master and working 
standards. 

(a) • • • 

(73) Moxalactam. The term 
*'moxalactam master standard" means a 
specific lot of moxalactam that is 


designated by the Commissioner as the 
standard of comparison in determining 
the potency of the moxalactam working 
standard. 

(b) • • • 

(73) Moxalactam. The term 
"moxalactam working standard" means 
a specific lot of homogeneous 
preparation of moxalactam. 

a In S 430.6 by adding paragraph 
(b)(75), to read as follows: 

{ 4306 Definitions of the terms *'unit** sod 
**mJ€rogrsm’* as appUed to antibiotic 
substances. 

• • • • • 

(b) • • • 

(75) Moxalactam. Tlie term 
"microgram" applied to moxalactam 
means the moxalactam activity 
(potency] contained in 1.1173 
micrograms of the moxalactam master 
standard. 

PART 436—TESTS AND METHODS OF 
ASSAY OF ANTIBIOTIC AND 
ANTIBIOTIC-CONTAINING DRUGS 

2. Part 436 is amended: 
a. In S 436.33(b) by alphabetically 
inserting a new item in the table as 
follows: 

S 436.33 Safety test 
• • • • • 

(b) • • • 


AniMIC drvo 


0»u«nt(dMnt 
number «s Mfttd 
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• • • • • 

b. By adding new $ 436.332, to read as 
follows: 

§ 436.332 High-pressure Hquid 
chromatographic assay for nr>oxaiactam. 

(a) Equipment A suitable high- 
pressure liquid chromatograph equipped 
with: 

(1) A low dead volume cell 8 to 20 
microliters: 

(2) A light path length of 1 cenlimeten 

(3) A suitable ultraviolet detection 
system operating at a wavelength of 254 
nanometers; 

(4) A 30-centimeter column having an 
inside diameter of 4.0 millimeters and 
packed with octadecyl silane chemically 
bonded to porous silica or ceramic 
microparticles. 5 to 10 micrometers in 
diameter, U.S.P. XX; 

(5) A suitable recorder of at least 25.4 
centimeter deflection; 


(6) A suitable integrator. 

(b) Mobile phase. Mix O.OlAf 
ammonium acetateimethanol (19n). 

Filter the mobile phase through a 
suitable glass fiber filter or equivalent 
that is capable of removing particulate 
contamination to 1 micron in diameter. 
Degas the mobile phase just prior to its 
introduction into the chromatograph 
pumping system. 

(c) Operating conditions. Perform the 
assay at ambient temperature with a 
typical flow rate of 0.5 milliliter per 
minute. Use a detector sensitivity setting 
that gives a peak height for the working 
standard that is at least 50 percent of 
scale. 

(d) Preparation of working standard 
solution. Transfer the contents of an 
ampoule of working standard to a tared 
weighing bottle. Place the unstoppered 
weighing bottle in a desiccator 
containing a saturated aqueous solution 


of potassium carbonate to provide an 
atmosphere of 42 percent relative 
humidity. Allow the moisture content of 
the working standard to equilibrate for 
16 hours. Determine the moisture 
content as described in i 436.201 of this 
chapter. Equilibrated standard material 
must be kept In a closed weighing bottle 
and used within 36 hours of 
equilibration. Dissolve approximately 50 
milligrams of the working standard, 
accurately weighed and corrected for 
moisture, with sufficient distilled water 
to obtain a solution containing 0.5 
milligram of moxalactam per milliliter. 
Use the prepared solution immediately. 

(e) Preparation of sample solution. 
Mix contents of vial thoroughly. 

Dissolve an accurately weighed portion 
of approximately 50 milligrams of 
sample with distilled water to obtain a 
concentration of 06 milligram per 
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milliliter (estimated): also, reconstitute 
the sample as directed in the labeling. 
Then using a suitable hypodermic 
needle and syringe, remove all of the 
withdrawable contents if it is 
represented as a single dose containen 
or. if the labeling specifies the amount of 
potency in a given volume of the 
resultant preparation, remove an 
accurately measured representative 
portion from each container. Further 
dilute an aliquot of this solution with 
distilled water to obtain a concentration 
of 0.5 milligram per milliliter (estimated). 
Use the prepared solution immediately. 

(f) Procedure. Using the equipment 
reagents, and operating conditions as 
listed in paragraphs (a), (b). and (c) of 
this section, infect 5 microliteni of the 
working standard solution into the 
chromatograph. Allow an elution time 
sufficient to obtain satisfactory 
separation of the expected components. 
ARer separation of the working 
standard solution has been completed, 
inject 5 microliters of tlie sample 
solution into the chromatograph and 
repeat the procedure described for the 
working standard solution. 

(g) Calculations. (1) Calculate the 
moxalactam content in micrograms per 
milligram as follows: 

Micrograms of moxalactsm o u/ o 

pet milligram of sample » ■ 

ri*x It, 

where: 

/t,*Sum of the arens of the moxalactam 
sample R-isomer and the S>isamer peaks; 
/Z«»Sum of the areas of the moxalactam 
working standard R-isomer and the S- 
isomer peaks: 

IV, » Weight of the sample In milligrams; 

IV, ■ Wei^t of the moxalactam working 
standard in milligrams; 

/’'^Potency of the moxalactam working 
standard in micrograms per milligram. 
correciLKi for moisture. 

(2) Calculate the moxalactam content 
of the vial as follows: 

Milligrams of 

moxalactam per vial* fUx IV. y Fx d 
/Z.X 100.000 

where: 

Rm *Sum of the areas of the moxalactam 
isomer and the S-isomer peaks; 

Rt * Sum of the areas of the moxalactam 
working standard R-isoraer and the S- 
isomer peaks; 

IV« * Weight of the moxalactam working 
standard In milligrams; 

Fe Potency of the moxalactam working 
standard in micrograms per oiiUigram. 
corrected for moisture; 
d* Dilution factor. 

(3) Calculate the ratio of R-isomer to 
S-isomcr as follows: 

Ratio of 
R> isomer to 

S-isomer* Area of the R-isomer peak 
Area of the S-isomer peak 


c. By adding new $ 43a333. to read as 
follotvs: 

} 436.333 Thin layer chromatographic 
identity test for moxalactam. 

(a) Equipment — (1) Chromatography 
tank A rectangular tank, approximately 
23 centimeters long. 23 centimeters high, 
and 9 centimeters wide, equipped with a 
glass solvent trough in the bottom and a 
tight-fitting cover for the top. Line the 
inside walls of the tank widi Whatman 
^3MM chromatographic paper or 
equivalent. 

(2) Plates. Use a 20x 20 centimeter thin 
layer chromotagraphy plate coated %vith 
•ilea gel G or equivalent to a thickness 
of 250 micrometers. 

(b) Developing solvent Mix ethyl 
acetate, glacial acetic acid, acetonitrile, 
and water in volumetric proportions of 
42:14:14:18. respectively. 

(c) Preparation of spotting solutions. 
Prepare solutions of the sample and 
working standard, each containing 10 
milligrams per milliliter of moxalactam 
in distilled water. 

(d) Procedure. Pour developing 
solvent into the bottom of the 
chromatography tank. Cover and seal 
the lank. Allow it to equilibrate for 1 
hour. Prepare a plate as follows: On a 
line 2 centimeters from the base of the 
silica gel plate, and at intervals of 2 
centimeters, spot 10 microliters each of 
the standard solution and the sample 
solution. After all spots are thoroughly 
dry. place the silica gel plate directly 
into the glass trough. Cover and seal the 
tank. Allow the solvent front to travel 
about 15 centimeters from the starting 
line. Remove the plate from the tank and 
air dry. Expose the plate to iodine 
vapors for 40 minutes. Immediately 
circumscribe all spots using a suitable 
marker. 

(e) Evaluation. Measure the distance 
the solvent front traveled from the 
starting line and the distance the spots 
are from the starting line. Caloilata the 
Rf value by dividing the latter by the 
former. The sample and standai^ should 
have spots of corresponding Rf values 
and intensity. 

PART 455-CERTAIN OTHER 
ANTIBIOTIC DRUGS 

3. Part 455 is amended by adding new 
S 455.23a to read as follows: 

4 4S5.230 Moxalactam dlaodium tor 
Injectiofi. 

(a) Requirements for certificQtion~^\] 
Standard of identity, strength, quality, 
and purity. Moxalactam disodfum for 
injection is a dry mixture of moxalactam 
disodium and mannitol. Its moxalactam 
content is satisfactory If it is not less 


than 90 percent and not more than 120 
percent of the number of milligrams of 
moxalactam that it is represented to 
contain. The moxalactam content of the 
dry mixture is not less than 722 
micrograms of moxalactam per 
milligram. The ratio of R-iaomer to S- 
Isomer is not less than 0.8 and not more 
than 1.4. It Is sterii. It is nonpyrogenic. It 
passes the safety test. Its moisture 
content is not more than 3i) percent Its 
pH is not less than 4.5 and not more 
than 7.a It passes the identity test for 
moxalactam. 

(2) Labeiing. It shall be labeled in 
accordance with the requirements of 
S 432.5 of this chapter. 

(3) Requests for certification: samples. 
In addition to complying with the 
requirements of i 431.1 of this chapter, 
each such request shall contain: 

(1) Results of tests and assays on the 
bat^ for moxalactam content, isomer 
ratia sterility, pyrogens, safety, 
moisture. pH. and identity. 

(ii) Samples required on the batch: 

(o) For dl tests except sterility: A 
minimum of 10 immediate containers. 

[b) For sterility testing; 20 immediate 
containers, collected at regular inter\'ab 
throughout each filling operation. 

(b) Tests and methods of essay—(1) 
Moxalactam content isomer ratio. 
Proceed as directed in S 436.332 of this 
chapter. 

(2) Sterility. Proceed as directed in 
i 436.20 of this chapter, using the 
method described in paragraph (e)(1) of 
that section. 

(3) Pyrogens. Proceed as directed In 
§ 436.32(b) of this chapter, using a 
solution containing 50 milligrams of 
moxalactam. 

(4) Safety. Proceed as directed in 
S 436.33 of this chapter. 

(5) Moisture. Proceed as directed In 
S 436.201 of this chapter. 

(6) pH. Proceed as directed in 

{ 43a202 of this chapter, using on 
aqueous solution containing 100 
milligrams per milliliter. 

(7) Identity. Proceed as directed in 
S 436.333 of this chapter. 

This regulation announces standards 
that FDA has accepted in a request for 
approval of an antibiotic drug. In 
accordance with the conditions for 
ceiiificaHon In section 507 of the act 
FDA permits the manufacturer to market 
this dirug on a “release** status pending 
the regulation’s becoming effective. 
Because this regulation is not 
controversial and because when 
effective it provides notice of accepted 
standards and permits earlier 
certiBcation of regulated products, 
notice and comment procedure and 









Federal Register / Vol. 46, No. 240 / Tuesday, December 15> 1981 / Rules and Regulations 61071 


delayed effective date are found to be 
unnecessary and not in the public 
interest. The amendment, therefore, is 
effective upon the dale of publication in 
the Federal Register. However, 
interested persons may, on or before 
January 14.1982, submit ivritten 
comments on this rule to the Dockets 
Management Branch (address above). 
Two copies of any comments are to be 
submitted, except that individuals may 
submit ortc copy. Comments are to be 
identified with the docket number found 
in brackets in the heading of this 
document. Received comments may be 
seen in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Any person who will be adversely 
affected by this regulation may file 
objections to it, request a hearing, and 
show reasonable grounds for the 
hearing. Any person who decides to 
seek a hearing must file (1) on or before 
January 14.1982. a written notice of 
participation and request for hearing, 
and (2) on or before February 16.1962, 
the data, information, and analyses on 
which the person relies to Justify a 
hearing, as specified in 21 CFR 430.20. A 
request for a hearing may not rest upon 
mere allegiations or denials., but must 
set forth specific facts showing that 
there is a genuine and substantial issue 
of fact that requires a hearing. If it 
conclusively appears from the face of 
the data, information, and factual 
analyses in the request for hearing that 
no genuine and substantial issue of fact 
precludes the action taken by this order, 
or if a request for hearing is not made in 
the required formal or with the required 
analyses, the Commissioner of Food and 
Drugs will enter summary judgment 
against the personfs) who requestfs] the 
hearing making findings and 
conclusions and denying a hearing. All 
submissions must be filed in three 
copies, identified with the docket 
number appearing in the heading of this 
order and filed with the Dockets 
Management Branch. 

The procedures and requirements 
governing this order, a notice of 
participation and request for hearing, a 
submission of data, information, and 
analyses to justify a hearing other 
comments, and grant or denial of a 
hearing are contained in 21 CFR 430.20, 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S.C. 331(J) or 18 U.S.C. 1905. may be 
seen in the Dockets Management Branch 
between 9 a.m. and 4 p.m.. Monday 
through Friday. 

Effective date. This regulation shall be 
effective December 15,1901. 


(Secs. 507,701 (f) and (g). 52 Stat 10S5>10S6 
as amended. 59 Stat. 463 as amended (21 
U,S.C. 357,371 (f) and (g))) 

Dated November 19.1981. 

Mary A McEnlry, 

Afsistont Director for Regulatory Affairs, 
Bureau of Drugs. 

(Fit Oo& St-a&TU PUmI 11-14-SI: SAi 4iin| 

BIUJMQ COOC 


21 CFR Parts 430, 431, 436, 440, 444, 
448, arid 452 

(Docket No. 81N-0066] 

Antibiotics for Human Use; Revocation 
of Certain Monographs 

aoency: Food and Drug Administration. 
action: Final rule._ 

summary: The Food and Drug 
Administration (FDA) is amending the 
antibiotic regulations by removing 
provisions providing for the certiBcation 
of certain antibiotic drugs for human use 
that are no longer marketed. This action 
will result in more accurate and usable 
regulations that reflect current 
certification practices. 
dates: Effective January 14.1982; 
comments, notice of participation, and 
request for hearing by January 14.1982: 
data, information, and analyses to 
justify a hearing by February 16.1982. 
address: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration. Rm. 
4-62.5600 Fishers Lane. Rockville, MD 
20657. 

FOR FURTHER INFORMATION CONTACT: 
Joan Eckert Bureau of Drugs (HFD-140). 
Food and Drug Administration, 5600 
Fishers Lane. Rockville. MD 20857,301- 
443-4290. 

SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 8.1981 (46 FR 
25651), corrected on June 5.1981 (46 FR 
30116), FDA proposed to amend the 
antibiotic dn^ regulations by revoking 
certain antibiotic monographs. 

As discussed in the proposal, the 
agency had not received requests for 
certification of certain antibiotic drugs 
for the past several years. Because these 
drugs are no longer marketed, the 
agency proposed that the monographs 
(regulations) providing for these dnigs 
be removed to maintain current 
regulations. 

Interested persons were given until 
July 7.1961, to submit written comments. 
No comments were received. FDA 
concludes that the amendment should 
be adopted as proposed. 

Consistent with this regulation, the 
agency is removing the fee for the 
determination of undecylenic acid 


content in S 431.53 (21 CFR 431.53). This 
test fee is no longer necessary because 
the subject test Is performed only for an 
antibiotic monograph that is removed by 
this regulation. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (secs. 507, 701 
(f) and (g). 52 Stat. 1055-1056 as 
amended. 59 Stat. 463 as amended (21 
U.S.C. 357,371 (f) and (g))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1; see 46 FR 26052; May 11, 
1981)), Parts 430. 431.438. 440. 444. 44a 
and 452 are amended as follows: 

PART 430—ANTIBIOTIC DRUGS; 
GENERAL 

1. Part 430 is amended: 

}§ 430.4,430.5 and 430.6 (Amended] 

a. In 5 430.4 Definitions of antibiotic 
substances, by removing and reserving 
paragraph (a)|27) 

b. In $ 430.5 Definitions of master 
and working standards, by removing 
and reserving paragraphs (a)(1) (iv) and 
(V). (a)(28). (b)(l)(iv)and(b)(29). 

c. In 5 430.6 Definitions of the terms 
*\inir and **microgram** as applied to 
antibiotic substances, by removing and 
reserving paragraphs (8){l)(iv) and 

(b) (28). 

PART 431—CERTIFICATION OF 
ANTIBIOTIC DRUGS 

2. Part 431 amended: 

§431.53 (Amended I 

In § 431.53 Fees, by removing the 
item **UndecyIenic acid content*' from 
the table in paragraph (b)(1). 

PART 436—TESTS AND METHODS OF 
ASSAY OF ANTIBIOTIC AND 
ANTIBIOTIC-CONTAINING DRUGS 

3. Part 436 is amended: 

§436.33 lAmendedI 

a. In § 436.33 Safety test by 
amending the table in paragraph (b) by 
removing the Items ••Penicillin V 
hydrabamine *,** •‘Phenethicillin 
potassium," and ••Viomydn sulfate." 

§ 436.35 (Amended 1 

b. In § 436.35 Depressor substances 
test, by amending the table in paragraph 

(c) by removing the item •‘Vlomycln 
si^ate." 

§436.105 (Amended! 

c. In § 436.105 Microbiological agar 
diffusion assay, by amending the table 
in paragraph (a) by removing the items 
“Phenethidllin" and **Viomydn" and by 
amending the table in paragraph (b) by 
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removing the Items •'L-phenethicillin*^ 
and •^iomydn/* 

{ 436.106 CAmetuSedi 

d. In § 436.106 Microbiological 
turbidimetric assay, in paragraphs (a) 
and (b), by amending the tables by 
removing the item “Vioraydn.** 

§436.204 1Amended) 

e. In § 436J204 lodometric assay, by 
amending the table in paragraph (b)ll] 
by removing the item •*L-phenelhidilUi'* 
and by amending the table in paragraph 
(b)(2] by removing the items "Penidliin 

V hydrabamine** and "Phenethldllin 
potassium/*# 

§436.205 tAmended) 

f. In § 43a205 Hydroxyhxmine 
colorimetric assay, by amending the 
table in paragraph (b] by removing the 
item ^enethidllin’* and by amending 
the table in paragraph (c) by removing 
the item **Phcnethidllin potassium.’* 

PART 440—PENICILUN ANTIBIOTIC 
DRUGS 

4. Part 440 is amended: 

§440.69 IRemoved) 

a. By removing §440.69 Penicillin V 
hydrabamine, 

§440.82 IRemoved) 

b. By removing §440.82 
Phenethicillin potassium* 

§440.169 (Removed) 

c. By removing §440.169 Penicillin V 
hydrabamine oi^ dosage forms* 

§440.1691 (Removed) 
cL By removing §440.109a Penicillin 

V hydrabamine chewable tablets* 

§ 440.169b (Removed) 

e. By removing §440.ie9b Penicillin 

V hydrabamine ora! suspension, 

§440.162 (Removed) 

f. By removing § 440.182 
Phenethicillin potassium oral dosage 
forms* 

§440.1821 (Removed) 

g. By removing § 440.1621 
Phenethicillin potassium tablets* 

§440.1$2b (Removed) 

h. By removing § 440.182b 
Phenethicillin potassium for oral 
solution. 

PART 444—OUGOSACCHAR(DE 
ANTIBIOTIC DRUGS 

§444.44 (Removed) 

5. Part 444 is amended by removing 
§ 444.44 Neomycin undecylenate. 


PART 448—PEPTIDE ANTIBIOTIC 
DRUGS 

6. Part 448 is amended: 

§446.801 (Removed] 

a. By removing § 448.80a Sterile 
viomycin sulfate. 

§448.280 (Removed) 

b. By removing § 448.280 Sterile 
viomycin sulfate. 

PART 452—MACROLIDE ANTIBIOTIC 
DRUGS 

§452.40 (Removed) 

7. Part 452 is amended by removing 
§ 452.40 Erythromycin sulfate. 

Any person who will be adversely 
affected by this regulation may Hie 
objections to iU request a bearing, and 
show reasonable grounds for the 
hearing. Any person who decides to 
seek a hearing must file (1) on or before 
January 14.1982. a written notice of 
partidpatioQ and request for bearing, 
and (2) on or before February 18.1982. 
the data, information* and analyses on 
which the person relies to justi fy a 
hearing, as specified in 21 CFR 430.20. A 
request for a hearing may not rest upon 
mere allegations or denials, but must set 
forth spedfle facts showing that there is 
a genuine and substantial issue of fact 
that requires a hearing. If it condusively 
appears from the face of the data. 
Information, and factual analyses in the 
request for hearing that no genuine and 
substantial issue of fact precludes the 
action taken by this order, or if a request 
for hearing is not made in the required 
format or %vith the required analyses, the 
Commissioner of Pood and Drugs will 
enter summary judgment against the 
personCs) and requestfs) the hearing, 
making findings and conclusions ai^ 
denying a hearing. All submissions must 
be filed in three copies, identified with 
the docket number appearing in the 
heading of this ordef and fiM with the 
Dockets Management Branch (address 
above). 

The procedures and requirements 
governing this order, a notice of 
appearance and request for hearing, a 
submission of data, information, 
analyses to justify a hearing, other 
comments, and grant or denial of a 
hearing are contained in 21 CFR 430.20. 

All submissions under this order, 
except for data and information 
prohibited from public disclosure under 
21 U.S C. S31(j) or 18 U.S.C 1905. may be 
seen in the Dcxkets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 

Effective date. This amendment shall 
become effective January 14,1982. 


(Secs. 507.701(f) and (g). S2 Stat 10^1066 at 
amended. 59 Stat. 483 as amended (21 U.S.C 
357, aniO and (g))) 

Dated; November 19.1981. 

Maiy A. McEniry, 

Assistant Director for Regulatory Affairs, 
Buregu of Drugs. 

trRDot;.BI-ataMBlad IJ^ 4-11:145 aUBl 

onxma coot 4fto-oi-« 


21 CFR Part 522 

Implantation or Injectable Dosage 
Form New Animal Drugs Not Subject 
to Certification; Oxytocin Injection 

agency; Food and Drug Administration. 
action: Final rule. 

SUMMARY; Food and Drug 
AdmfnfstratioR (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 
application (NADA) filed by Lemmon 
Co. providing for safe and effective use 
of oxytocin injection for treatment of 
horses, cattle, swine, sheep, dogs, and 
cats. 

EfFECTiVE date: December 15.1981. 

FOR FURTHER INFORMATION CONTACT: 
Henry C Hewitt, Bureau of Veterinary 
Medicine (liFY-llOj. Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville. MD 20657. 301-443-3420. 
8UPf>LEMEirrARY INFORMATION: Lemmon 
Com SellorsviUe. PA 18960, filed an 
NADA (49-183) providing for use of 
oxytodn injection (containing 20 USP 
units of ox^ocin per milliliter) in horses, 
cattle, swine, sheep, dogs, and cats as a 
uterine contractor and in cattle and 
swine as a milk-releasing agent. 

The product covered by this NADA 
(49-183) is identical to the two oxytodn 
products that are subjects of the 
National Academy of Sdences/National 
Research Coundl (NAS/NRC) notice 
published in the Federal Register of 
February 13,1969 (34 FR 2146). In that 
publication, FDA concurred with the 
NAS/NRC conclusion that the products 
are effective provided certain labeling 
revisions were made. Section 522.1680 
(21 CFR 522.1680) refiects the revised 
labeling and specifies those conditions 
of use for which approval of identical 
products may require submission of 
bioequivalency data in lieu of certain 
types of effectiveness data. 

The firm has submitted data 
demonstrating bioequivalency between 
its product and the IJSP standard. The 
labeling for Lemmon's product complies 
with § 522.1880. Therefore, the NADA Is 
approved on the basis of generic 
equivalence. The regulations are 
amended to reflect the approval. 
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In uccofdance with the freedoni of 
information provisions of Part 20 (21 
CFR Part 20) and § 514.11|e)(2Mii) (21 
CFR 514.11(e)|2)(ii)). a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in (ho Dockets Management Branch 
(ItFA-305). Food and Drug 
Administration. Rm. 4-62.5600 Fishers 
Lane, Rockville, MD 20657. from 9 a.m. 
to 4 p.m., Monday through Friday. 

The Bureau of Veterinary Medicine 
has determined pursuant to 21 CFR 
25.24(d)(l)(i) (proposed December 11. 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

lliis action is governed by the 
provisions of 5 U.S.C 556 and 657 and is 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order. 

PART 522-IMPLANTATlON OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS NOT SUBJECT TO 
CERTIFICATION 

llierefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(1), 62 
Stat. 347 (21 U S.C. 360b(i))) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 5.1: see 46 FR 26052: May 11, 
1961)) and redelegated to the Director of 
the Bureau of Veterinary Medicine (21 
$.83), Part 522 is amended in 
8 522.1680 by revising paragraph (b) to 
read as follows: 

S52Zieao Oxytocin Injection. 

* • • • • 

(b) Sponson. See Nos. OOOOlO, 000381. 
000693, 000645. 000650,010271, 012481, 
015562. and 032420 in § S10.600(c) of this 
chapter. 

• • • • • 

Effective dote, December 15,1981. 

(Sec. 512(1) 82 Stat. 347 (21 U.SC 30bb(iJ)) 
Dated: December 7.1981. 

Terence Harvey, 

Deputy Director, Bureau of VuUuinary 
Medidne, 

(FR Ooc et-MSOft PU»d MS MDl 

MLUMQ COOC 


21 CFR Part 558 

New Animal Drugs for Use In Animal 
Feeds; Bacitracin Zinc 

AGENCY: Food and Drug Administration, 
HHS. 


action: Final rule. 

summary: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by A. L 
Lat^ratories. Ina, providing for use of a 
bacitracin premix to manufacture 
complete swine feeds containing 10 to 50 
grams of bacitracin per ton for increased 
rate of weight gain and improved feed 
efficiency In grovving-finlshing swine. 
EFfEcnvE date: December 15,1981. 

FOR FURTHER INFORMATION CONTACT; 
Adriano R. Cabuten, Bureau of 
Veterinary Medicine (HFV-149), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville. MD 20857, 301-44^- 
4913. 

SUPPLEMENTARY INFORMATION: A. L 
Laboratories, Inc., a subsidiary of A/S 
Apothokemes Lahore torium for 
Spcdalpraeparaten. 452 Hudson 
Terrace. En^ewood Clifis, N| 07632. 
filed a supplemental NADA (96^52) 
providing for use of a premix containing 
50 grams of bacitracin (as bacitracin 
zinc) per pound to manufacture a 
complete feed containing 10 to 50 grams 
of bacitracin per ton for growing and 
finishing swine for increased rate of 
weight gain and improved feed 
efficiency. 

Badtradn zinc at 10 to 50 grams per 
ton was in use for swine before October 
10.1962. The product was the subject of 
the National Academy of Sdences/ 
National Research Coundl (NAS/f^C] 
notices published in the Federal Register 
of July 17,1970 (DESI0061NV. 35 FR 
11531) and October 2,1979 (DESI 0061 
NV, 35 FR 15408). The NAS/NRC notices 
concluded, and FDA concurred, that 
more information is needed for swine 
growth claims, and that these products 
are probably not effective for swine 
therapeutic daims. 

The firm submitted a supplemental 
NADA in response to the NAS/NRC 
notice provicUng revised daims and 
restricted use levels. The supplement is 
s^ported by several studies for 
effectiveness and safety. The 
supplemental NADA is approved and 
the regulations are amended to reflect 
the approval 

9 SS8.7S Bacitracin zinc. 

ass 

(e) • • • 

(!)••• 


In the Federal Register of September 
16,1980 (45 FR 61289], the regulations for 
use of bacitracin zinc for swine feeds 
were inadvertently amended in 
9 S58.78(e](l) in the table to add a new 
item (iii)3. This item was subsequently 
redesignated (iv)3 in the Federal 
Register of A^l 10,1961 (46 FR 21363). 
The amendmimt as redesignated was in 
error and was removed by the Federal 
Register of December 11.1981. This 
supplement provides for the removed 
use. The supplement is approved and 
the regulations are amended to 
reestablish the revised language for the 
growth claims accordingly. 

In accordance with the freedom of 
information provisions of Pari 20 (21 
CFR Part 20) and { 514 ll(e)(2Hii) (21 
CFR 514.11(e)(2)(U)). a summary of 
safety and efTcctiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-30S), Food and Drug 
AdminiitratioQ, Rm. 4-62, 5600 Fishers 
Lane. Rockville, MD 20857, from 9 a jn. 
to 4 p.m., Monday through Friday. 

The Bureau of Veterinary Medicine 
has determined pursuant to 21 CFR 
25.24{d)(lMi) (proposed December 11, 
1979; 44 FR 71742) that this action is of a 
type that does not individually or 
cumulatively have a significant impact 
on the human environment, llierefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This action is governed by the 
provisions of 5 U.S.C. 556 and 557 and is 
therefore excluded from Executive 
Order 12291 by section l(a)(1] of the 
Order, 

PART 556—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS 

Therefore, under the Federal Food. 
Drug, and Cosmetic Act (sec. 512(i). 82 
Stat. 347 (21 U.S.C. 360b(i))) and under 
authority delegated to tl^ Commissioner 
of Food and Drugs (21 CFR 5.10 
(formerly 9 5.1; see 46 FR 26052: May 11, 
1981)) and redelegated to the Bureau of 
Veterinary Medicine (21 CFR 5.63), 

9 558.78 is amended in paragraph (e)(1) 

In the table by adding new item (iv)3 to 
read as follows: 


B«Wicm sne m 
gim ptt Ion 


Mcoim iQi I 
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Effective date. December 15.1981. 
(Sec. 512ti). 82 Stat 347 (21 U.S.C. 3e0b(i))) 
Dated: December 3. 1981. 

Robert A Baldwin. 

Associate Director for Scientific Evaluation. 

IFX Doc i1>3lM27 PIted Il-l4-ai: MS anij 
BfLUNO COOi diaO-Ot-M 


DEPARTMENT OF LABOR 

OfflcB of Pension and Welfare Benefit 
Programs 

29 CFR Part 2520 

Revision of Annual Return/Reports 
and Regulations Regarding Plans 
Which Participate in a Master Trust 

aocncy: Office of Pension and Welfare 
BeneTit Program. Labor. 
action: Final rules and adoption of 
revision of annual retum/reporl forms. 

summary: This document contains 
revisions of certain forms of the 5500 
scries (annual relum/report for 
employee benefit plans) filed under the 
Employee Retirement Income Security 
Act of 1974 (ERISA), and of the 
instructions to these forms, and a 
revision of related employee benefit 
plan annua] reporting regulations. The 
revisions affect the reporting of financial 
information by plans which participate 
in a master trust The following forms 
are revised: Form 5500 (annual return/ 
report form), Form 550O-C (retum/reporl 
form for plans with fewer than 100 
participants), and Form 5500-K (return/ 
report form for plans with fewer than 
100 participants and at least one owner- 
employee), 

EFFECTIVE DATE: [30 days after 
adoption.] 

FOR FURTHER INFORMATION CONTACT: 
John Christensen. Pension and Welfare 
Benefit Programs, U.S. Department of 
Labor. Washington. D.C. 20218. (202) 
523-8684 or Stevan Durovic. Office of 
the Solicitor. Plan Benefits Security 
Division, U.S. Department of Labor. 
Washington. D.C, 20210. (202) 523-7924. 
SUPPLEMENTARY INFORMATION: On 
December 30.1980. notice was published 
in the Federal Register (45 FR 85793) that 
the Department had under consideration 
proposed revisions to 29 CFR 2520.103-1. 
relating to the contents of the annual 


report. Form 5500 (annual retum/report 
for employee benefit plans) and 
instructions thereto. The revisions relate 
to the treatment of plans participating in 
master trusts for annual reporting 
purposes. Generally, a master trust is a 
trust maintained by a bank or similar 
financial institution to hold the assets of 
several plans that are all sponsored by a 
single employer or by several employers 
which are under common control. As 
noted in the December 30.1980. 
proposal, the master trust revisions were 
developed by the Department at the 
suggestion of representatives of banks 
and the banking industry, largely 
utilizing concepts suggested by them. 

The Departmenf s annual reporting 
requirements are set forth at 29 CFR 
2520.103-1 et seq. In accordance with 
these regulations, plans generally file 
annual reports on forms of the 5500 
Series (Forms 5500.5500-C and 5500-K). 
The annual report contains financial 
statements, which include a statement 
of assets and liabilities (Item 13 of Form 
5500 and Item 15 of Form 5500-C) and a 
statement of Income, expenses and 
changes in net assets (Item 14 of Form 
5500 and Item 16 of Form 5500-C).‘ Plan 
assets, liabilities, income and expenses 
are grouped in categories and sub¬ 
categories ('line items"). In general, the 
instructions to the forms prior to the 
revisions have required that if the assets 
of two or more plans are maintained in 
one trust (as in the case of a master 
trust), the statement of assets and 
liabilities and the statement of income, 
expenses, and changes in net assets 
should be completed by entering the 
allocable portion of each line item for 
the plan in question.* 

Under the revisions, a plan which 
participates in a master trust is required 
to report the value of the plan's interest 
in the master trust as a single asset in 


* Thctt ilmas appoor m a rabaUinlUlly 
abbreviated Item 13 on Form S500-IC 
■ Thit nUe doee not apply with reaped lo 
GOJTunoo or coUactlve trutta. 8ae 29 CFR 2S20.103-3. 


the plan's statement of assets and 
liabilities. The plan's share of earnings 
and realized and unrealized gains and 
losses of the master trust is reported in 
the plan's statement of income, 
expenses, and changes in net assets as a 
single figure representing the increase 
(or decrease) in the value of the plan's 
interest in the master trust. More 
detailed financial information about the 
assets held in the master trust is 
provided in separate schedules and 
statements, but in general, that 
information is not broken down on a 
plan-by-plan basis. Schedules of assets 
held for investment, loans or leases in 
default or classified as uncollectible, 
party-in-interest transactions and 
reportable transactions required in item 
22(a) are also filed with respect to assets 
held in the master trust. 

Upon consideration of public 
comments on the proposal the 
Department has determined to adopt the 
proposed revisions to Form 5500 and 
instructions thereto, and the regulations, 
with certain modifications discussed 
below. In addition to revising Form 5500 
and the instructions to il the 
Department has also decided to revise 
Forms 5500-C and 5500-K and their 
instructions, instead of requiring plans 
that would otherwise be entitled to file 
the 550D-C and 550O-K to file Form 5500. 
as was proposed. In this connection, the 
proposed amendment to 29 CFR 
2520.103-1 (c). which would have 
required plans participating in master 
trusts to file only Form 5500. rather than 
Form 550O-C or 5500-K, where 
appropriate, has been eliminated, The 
following is an explanation of the 
revised method of reporting for plans 
participating in master trusts, and a 
discussion of the public comments 
received concerning the proposal and 
decisions made by the Department in 
light of the comments. 

Revised Master Trust Reporting 

Under the revisions a master trust is 
treated as consisting of one or more 
"investment accounts." Each of the 
following is to be treated as a separate 
investment account: (1) Each pool of 
assets such that each plan has the same 
fractional interest in each asset in the 
pool and each plan may not dispose of 
its interest in any asset in the pool 
without disposing of its interest in the 
pool and (2) each asset held in the 
master trust which is not part of such a 
pool of assets. Thus, every asset held in 
the master trust is considered to be held 
in an investment accounL 

Under this definition, investment 
accounts are generally identical with 
investment funds in which assets of 
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participating plans are pooled for 
investment purposes, such as equity 
funds, real estate funds, bond funds, and 
money market funds. Wliero a master 
trust also permits separate assets to be 
held in the master trust outside of any 
pooled investment fund, for the benefit 
of a single participating plan, each such 
asset is treated as a separate investment 
fund. 

A principal feature of the revisions to 
Forms 5500 and S500-C is that financial 
information is to be provided %vith 
respect to each investment account 
maintained within the master trust By 
contrast with prior requirements, it is 
not necessary to determine a plan* *s 
allocable share of each line item of Form 
5500 or 5500-C for assets held in the 
master trust. On Form S500-K. the 
ftnandal information provided in item 
13 is not broken down Into categories. 
Consequently, no additional line items 
relating specificaily to a plan's 
participation in a master trust are 
necessary. 

On Forms 5500 and 5508-C the 
current value of a plan's interest in a 
master trust at the beginning and end of 
the plan year is to be reported in the 
plan's statement of assets and liabilities 
(item 13(c)|x) of Form 5500; item 15(c)(v) 
of revised Form 5500-C). The value of 
the plan's interest in a master trust is the 
sum of the net values of the plan's 
interest in each master trust Investment 
account Detailed infonnation on assets 
held in the master trust is to be provided 
with respect to each master trust 
investment account in a statement in the 
format of item 13 of Form 5500, or item 
15 of Form 5500-C, as appropriate, 
showing the assets and liabilities of the 
investment account at the beginning and 
end of the most recent fiscal year of the 
investment account. 

On Forms 5500 and 5500-C, the net 
investment gain (or loss) allocated to the 
plan from all master trust investment 
accounts for the plan year is to be 
reported in the plan's statement of 
income, expenses, and changes in net 
assets (item 14(n)(ii) of revised Form 
5500 and item 10(m)fii) of the revised 
Form 5S00-C). This ngure is determined 
by adding together all net investment 
gains allocated to the plan for the plan 
year and by subtracting from that sum 
any net investment losses allocated to 
the plan for the plan year.* A separate 


'Hm Ml Usvmmvni f«in tor Iom) nilocaUrd to Um 
pUf) from «{icb iiivf<stjneul 10010111 for ihe plan year 
u to be dclrrminrd by fublractlns the value of the 
pUn’i interesl In the inveilmrctt account at the 
t>^ginlllQg of the plan year from the value of the 
• miereel at the end of the p4an year and by 
^djatiiog ihal differeocc to eliminate the effect of 
•ny trai^erv of aetefa into or out of the investraeot 
•ccount by the plan ffua. by lubtracUng any eudi 


schedule must list each master trust 
investment account in which the plan 
has an interest and show the net 
investment gain (or loss) allocated to the 
plan from each such master trust 
investment account for the plan year. A 
statement prepared for each investment 
account reports, in the format of item 14 
of Form 5500 (item 18 of Form 5500-C). 
the income, expenses, change in net 
assets, and net increase (decrease) in 
net assets of the investment account 
during the most recent fiscal year of the 
inv'estment account 

Any expenses which are Incurred by 
the plan in connection %vith the master 
trust but which are not subtracted from 
the gross income of one of the master 
trust investment accounts in determining 
the net increase (decrease) in net assets 
of such investment accounts are to be 
reported In item 14 (j) or (k) of the plan's 
Form 5500 (item 16 (I) or (j) of Form 
5500-C). 

Item 12 of Form 5500 must include the 
plan's share of amounts of 
compensation paid during the plan year 
to the trustee of the master trust and to 
persons providing services to the master 
trust, if such compensation is not 
substracted from the gross income of 
any investment account in determining 
the investment account's net increase 
(decrease) in net assets.^ Any amounts 
of compensation paid to persons 
providing services to an investment 
account and taken into account in 
determining the net increase (decrease) 
in net assets of the Investment account 
are to be reported in a statement 
prepared on a separate schedule for the 
investment account in the same format 
as item 12 of Form 5500. 

Separate schedules of the infonnation 
specified in item 22(a) of Form 5500 (/.e., 
party In interest transactions, assets 
held for investment. loans or leases in 
default or classified as uncollectible, 
and reportable transactions) must be 
completed for each investment account 

Discussion of the Comments 

(1) Filing Responaibitity, The proposal 
would have required the bank 
maintaining the master trust to complete 
the master tnist Rling, consisting of tho 
separate schedules and statements 
which contain financial information 
relating to the assets held in master trust 
investment accounts, and to file it 
directly with the Department Certain 
comments obfected to this requirement, 
arguing that under sections 103(a)(2) and 
104 of the Act, it is the plan 


tfantfert Into th« InvMlmvnt account and by addtoit 
tmnifon out of tha towatment account). 

* No auch Infomuitlon la rrquirrd to be ptovtded 
on Portna 5500-C and SGOO-IC 


administrator of each plan participating 
in a master trust who has the duty to file 
the plan's annual report with the 
Department, including information 
pertaining to plan assets held in the 
master trust. The comments also 
questioned the Department's authority 
to shift the filing obligation to the bank 
serving as master trustee. In addition, 
the comments suggested that in some 
instances it might be advantageous for 
the master trust filing to be made by one 
of the plan administrators of the plans 
participating In the master trust. The 
Department has modified the proposed 
revisions to make it clear that the 
master trust filing may be made by the 
plan administrator or by his designee. 
Thus, each plan administrator retains 
the responsibility for ensuring that the 
master trust filing is made, yet the 
administrators of plans participating in 
the matter trust and the master trustee 
can work out among themselves the 
most practical arrangement for the 
master trust filing. The master trust 
filing constitutes a part of the annual 
return/report of each plan participating 
in the master trust for purposes of 
satisfying the plan's disclosure 
obligations to participants and 
beneHciaries.* 

(2) Use of Forma 5500-C and5500-K. 
Under current requirements, a simplified 
method of reporting is in effect for plans 
with fewer than 100 participants, lliese 
plans are required to file a full return/ 
report once every three years on Form 
5500-C or 5500-K (Form 5500-K is for so- 
called “Keogh" or “H.R. 10" plans, /.e., 
plans for solo proprietorships or 
partnerships that cover at least one 
owner-employee; Form 5500-C Is for 
other plans with fewer than the 100 
participants). The financial information 
that is required on Form 5500-C is less 
detailed than that required on Form 
5500, while the financial information 
required in Form 5500-K Is less detailed 
than that required on Form 5500-C In 
two out of every three years, plans with 
fewer than 100 participants are only 
required to file a Form 5500-R. a 
registration statement that does not 
include financial information. 


^Soclioo laqbKr) of the Act gives sny plan 
participaiit or l^Defldary the right to examine the 
plan's latest snnt»a) report at the plan 
adminiilralDr's principal ofnes and such other 
placet as may be neoesaary to make available aU 
pertinent UifonnaUoa to all participants. Further, 
section 104(bK4) gfvst any ^an participant or 
bcoeOdaTy the right to receive, upon hit or her 
written request a complete copy of the plan's latpsi 
annual repod. Tha plan administrator may make a 
leasonalile ebarga to covar the costa of fumlahlag 
such copy. (See also 29 CFR 2520104-1 and 
252aiOtb-3io). 













61076 Federal Register / Vol. 46, No« 240 / Tuesdayt December 15. 1081 / Rules and Regulations 


The proposal would have required 
plans otherwise entitled to use Forms 
5500-C or 5S00-K to use instead the full 
Form 5500 if they participated in a 
master trust This was proposed in order 
to provide a uniform method of financial 
reporting for all plans participating in 
master trusts. However, the Department 
received comments asking that it 
continue to permit use of the 5500-^ and 
5500-K for plans that participate in a 
master trust if they have fewer than 100 
participants. According to these 
comments, requiring these plans to file a 
Form 5500 would lead to a substantial 
increase in the cost of annual reporting 
for them. 

In light of these comments, the 
Department has decided to permit use of 
Forms 5500-C and 5500-K for plan 
participating In master trusts that 
otherwise meet the requirements for 
those forms. In addition, Forms 5500-C 
and 5500-K and the instructions thereto 
have been revised to reflect master trust 
reporting, as explained below. 

The master trust revisions for plans 
with fewer than 100 participants provide 
for reporting of financial information 
along the same lines as for larger plans, 
/.e.. in general, reporting of net figures 
reflecting the plan's participation in the 
master trust in the plan's annual return/ 
report, with more detailed information 
provided on master trust investment 
accounts in a single master trust filing. 
The revisions are generally designed to 
match the level of detail required in the 
master trust filing with the highest level 
of detail required in the annual return/ 
report of any plan participating in the 
master trust. Thus, if all of the plans 
participating in a master trust Hie Form 
5500-K. the master trust filing is not 
required to include detailed statements 
of assets and liabilities and income, 
expenses, and changes in net assets for 
each master trust investment fund since 
detailed information about these items 
would not be required for any of the 
participating plans. Similarly, the 
categories in which the assets, 
liabilities, income and expenses of 
investment accounts must be reported 
for a master trust consisting solely of 
assets of plana filing Form 5500-C (or 
assets of plans filing Form 550Q-C and 
plans filing Form 550O-K) are less 
detailed than the categoHes in which 
these items must be reported for a 
master trust that Includes assets of 
plans filing Form 5500. 

On the other hand, the filing 
requirements for a plan with fewer than 
100 participants can be satisfied with a 
master trust filing that satisfies the 
requirements for a plan for which a 
higher level of detail Is required: a 


master trust filing for plans filing Form 
5500-C satisfies the requirements for 
plans filing Form 550O-K. while a master 
trust filing for plans filing Form 5500 
satisfies the requirements both for plans 
filing Form 5500-C and Form 5500-K. 
Thus, in no case is more than one 
master trust filing necessary for any 
fiscal year of the master trust 
Several of the items of information 
that roust be provided on Forms 5S00-C 
and 5500-K consist of questions relating 
to a specified percentage of assets of the 
plan (items 17,19(c). 20, and 21(b) of 
Form 5500-C: items 14(c) and 17(b) of 
Form 5500-K). With the exception of 
sub-item 21(b) of Form 5500-C and sub- 
item 17(b) of Form 5500-K, an answer 
must be provided on the plan's Form 
5500-C or 5500-K with respect to plan 
assets not held in the master trust, using 
the total value of those assets as the 
asset base from which the applicable 
percentage Is determined.* 

These rules avoid the necessity of 
aggregating assets, or transactions 
involving assets, held In the master trust 
with assets, or transactions involving 
assets, held outside it The exceptions to 
this treatment are questions involving 
qualifying employer securities and 
qualifying employer real property, 
where the questions will not provide 
meaningful information unless assets 
held in the master trust are aggregated 
with those held outside it since the 
questions are designed to determine 
whether the plan is in compliance with 
the 10 percent limitation in section 407 
of ERISA, a limitation that is based on 
total plan assets. The information 
necessary to answer these questions, 
however, should be readily available to 
Ian fiduciaries, since it is necessary to 
ave this information available in order 
to avoid contravention of section 407 
and related provisions. 

(3) '^Dedicated** Assets. The proposal 
would have required a so-called 
"dedicated" asset, that is. an asset held 
in a master trust exclusively for the 
benefit of a single plan apart from any 
pool of investments, to be treated as a 
separate investment account. Certain 
comments suggested that a dedicated 
asset should be treated like an asset not 
held in the master trust. In the 
Department's view, however, if such an 
asset it held in the master trust and is 
characterized as part of the master trust, 
it should, for purposes of consistency, be 
reported in the same manner as other 
master trust assets are reported, that is, 
as a separate investment account. 
Therefore, the treatment of dedicated 


* Af explained below, these Items are treated in 

the tame manner as lub-ltem 22(aNv) of Form 5500 
(relating to three peremt transa^ems). 


assets remains unchanged from the 
proposal. However, this would not 
prevent a dedicated asset held in a 
master trust from being separated from 
the master trust. 

(4) Reporting of 3% Tronsactions. 
Several comments dealt with the asset 
base to be used for reporting 3% 
transactions involving assets held 
outside the master trust as required in 
sub-item 22(a)(v) of Form 5500. Under 
the proposal, the asset base to be used 
in determining the 3% figure for plan 
assets held outside the master trust was 
the value of only those assets held 
outside the master trust Comments on 
the proposal suggested that the asset 
base to be used for this purpose should 
be all plan assets, including those held 
in the master trust The comments 
pointed out that use of the smaller base 
would result in reporting a number of 
small transactions whidh would not 
ordinarily reach the 3% threshold were 
all plan assets included in the base. 

Ilia 3% transactions that are 
reportable under section 103(b)(3)(H) of 
ERISA and 29 CFR 2520.103-6 include 
certain series of transactions, and 
certain transactions that are part of a 
series of transactions, that amount to 3% 
of plan assets when ail the transactions 
in the series are aggregated. Under the 
master trust proposal, it would not be 
necessary in computing the 3% figure to 
aggregate transactions involving assets 
of a plan which are held in a master 
trust with transactions involving assets 
held outside the master trust. Instead, 
transactions involving the assets held 
outside the master trust would only be 
required to be aggregated with other 
transactions involving assets held 
outside the master trust. In the 
Department's view it would be 
inconsistent not to require transactions 
outside the master trust to be aggregated 
with transactions in it, while permitting 
plan assets which are held outside the 
master trust to be aggregated with plan 
assets held in it for purposes of 
establishing the base for determining the 
3% figure. Therefore, the Department has 
decided to leave unclipnged the rule 
requiring the asset base for determining 
3% transactions involving plan assets 
held outside the master trust to include 
only those assets. 

(5) Filing Dote for Master Trust 
Information, Under the proposal, the 
master trust information would be 
required to be filed with the Department 
"no later than the earliest date on which 
Form 5500 must be filed for any plan 
participating in the master trust." This 
requirement was based on the fact that 
the master trust Rling is a part of a 
participating plan's annual return/ 
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report, which would not be complete 
without the master trust information. 
Some of the comments on the proposal 
criticized this requirement, apparently 
reading it in conjunction with tankage 
in the proposed instructions specifying 
that the information on each master 
trust investment account reflect ‘‘the 
most recent fiscal year of the investment 
account/’ These commenters seem to 
have assumed that the most recent fiscal 
year of the master trust investment 
accounts would be the most recent Hscal 
year ending before the filing date on 
which the plan's annual retum/report is 
due. Their comments suggested that 
such a filing date for the master trust 
information would not allow sufficient 
time for an audit of the master trust in 
situations where the master trust fiscal 
year ends a short time before the 61ing 
date for the annual rctum/reporl for one 
or more of the plans participating in the 
master trust, or that the filing date for 
the master trust information might even 
be earlier than the end of the master 
trust fiscal year to which that 
information pertains. One of the 
comments dted an example in which a 
master trust fiscal year ends on 
September 30. while one of the 
participating plans has a calendar year 
plan year. The plan's annual return/ 
report would be due on July 31. /.e., 
seven months after the close of the plan 
year. The commenter apparently thought 
that the master trust information for the 
master trust fiscal year beginning in the 
same calendar year as the plan year In 
question would be due on the date on 
which the plan's annual retum/report 
would be due. /.e. July 31. or two 
months before the close of the master 
trust fiscal year. 

The Department did not intend the 
filing dale requirement in the proposal 
to operate in the manner suggest^ by 
the example. The requirements 
regarding the investment account 
information to be filed have been 
changed to make it dear that the master 
trust information that must be on file as 
part of a plan’s annual retum/report is 
information for the fiscal year of the 
master trust ending with or within the 
plan year. Thus, it is not necessary to 
file information pertaining to a 
particular master trust fiscal year until, 
at the earliest, the date on which the 
annual retum/report is due for a plan 
whose plan year ends on or after that 
master trust fiscal year, /.<?., at the 
earliest, seven months after the close of 
the master trust fiscal year, if the plan 
year and the master trust fiscal year end 
on the same dale. In the example cited 
above, the information to be on file with 
the Department by July 31 would be 


information pertaining to the master 
tmst fiscal year ending on the previous, 
not the following. September 30. In 
effect, therefore, the filing date 
requirements both permit the master 
trust information to be filed no earlier 
than seven months after the close of the 
master trust fiscal year, as the 
comments suggested, and ensure that 
they are filed not later than the earliest 
date on which the annual retum/report 
is due for any participating plan, as the 
Department intended to provide in the 
proposal. 

In addition, a change has been made 
in the language of the filing date 
requirement tor the master trust 
information. Instead of requiring the 
master trust information to be filed ’*no 
later than the earliest date on which 
Form 5500 must be filed for any plan 
participating in the master trust." the 
instructions require the information to 
be filed "no later than the date on which 
the plan's annual retum/report is due." 
This change reflects the change 
discussed above in the person 
responsible for filing the master trust 
information, from the bank serving as 
master trustee to the plan administrator 
of each participating plan. * 

(6) Plants Interest In Master Trust, 
Another change in the instructions from 
that which was proposed relates to the 
calculations of the plan's interest in the 
master trust at the beginning and end of 
the plan year, which are entered in the 
plan's statement of assets and liabilities 
(item 13 of Form 5500; item 15 of Form 
6500-C). As under the proposal, the final 
instructions provide that the value of the 
plan's interest in the master trust is the 
sum of the net values of its interests in 
master trust Investment accounts. The 
proposal however, delineated this 
requirement by providing that the net 
value of the plan's interest in a master 
trust investment account was to be 
determined by multiplying the plan's 
percentage interest in the investment 
account by the net assets of the 
investment account reported in the 
applicable column of the "net assets" 
line item of the statement of assets and 
liablUties filed for the investment 
account. The difficulty with this 
approach is that the figures reported in 
the investment account's statement of 


*Thi initructioo* regardiirs infontMiUon to tw 
providmi oa maftor truit InvetUnmt accounts havo 
also beso changed lo specify the fiscal year of the 
master trust, rather than that of the master trust 
investment account as the fiscal year lo which the 
master trust Investment account information most 
rrUie. It is assumed that the master trust 
investment accounts will have the same fiscal year 
as the master trust, but specifying the fiscal year of 
the master trust is more consistent with a single 
filing of information relating to a particular mastef 
trust fiscal year. 


assets and liabilities are figures as of the 
beginning and end of the fiscal year of 
the master trust (in the proposal, the 
fiscal year of the investment account) 
ending with or within the plan year. 
Thus, the values obtained from the 
Investment account's statement of 
assets and liabilities will not be values 
as of the beginning and end of the plan 
year unless the plan year begins on the 
same date as the master trust fiscal 
year. The instructions have accordingly 
been changed to make it clear that the 
value of the plan's interest in the master 
trust at the beginning and end of the 
plan year are required lo be determined 
%vith reference to the value of the plan's 
interest in each master trust investment 
account at the beginning and end of the 
plan year, not the beginning and end of 
the master trust fiscal year, and that 
plans with fiscal years that differ from 
the master trust's fiscal year must make 
appropriate adjustments to show values 
on the Form 5500 as of the beginning and 
the end of the plan year. 

(7) 1980 Plan Year Reporting. 

Another suggestion made in the 
comments was that the new method of 
master trust reporting be made available 
for master trusts for 1900 plan year 
filings. Since much 1980 plan year filing 
work will have been completed by the 
time this alternative is adopted, and 
since the new method of reporting 
would require revised forms and 
instructions which would not be 
available for the 1980 plan year filings, 
the new method cannot be made 
available sooner than for the 198t plan 
year. 

(8) Mandatory Character of Master 
Trust Requirements, Several comments 
suggested that the master trust reporting 
method set forth in the proposal be 
optional and that the Department permit 
plans participating in master trusts to 
elect to continue proiiding financial 
information In the manner in which they 
have been providing the information 
until now. 

The proposal was issued on the basis 
of the Department's assessment that the 
proposed method of reporting for plans 
participating in master trusts would 
provide information in a more accurate 
form than previously provided. In 
particular, the Department understands 
that in some Instances, persons 
responsible for preparing annual reports 
for plans participating in master trusts 
have interpreted the previous 
instructions to the forms to permit a 
plan's allocable portion of each line Item 
to be determined by multiplying the 
plan's percentage interest in the master 
trust by each item of master trust assets, 
liabilities. Income and expenses. This 
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procedure produces misleading results 
in many instances. A plan's percentage 
interest in the master trust—that is. the 
percentage obtained by dividing the sum 
of the plan's interests in the master trust 
investment accounts by the value of net 
assets of the master trust—is not 
necessarily equal to the percentage 
representing the plan's allocable portion 
of each item of master trust assets, 
liabilities. Income and expenses, 
because the plan's percentage interest in 
the master trust is not necessarily equal 
to its percentage interest in each of the 
master trust investment accounts. 
Accordingly, the Department does not 
believe that it should permit the plan's 
allocable share of each line item to be 
determined by multiplying the plan's 
percentage interest in the master trust 
by each item of master trust assets, 
liabilities, income and expenses. 

The only accurate alternative to the 
revisions would be to: (1) Require the 
plan's allocable portion of each item of 
master trust assets and liabilities to be 
determined by multiplying the plan's 
percentage interest in cadi master trust 
investment account by the value of the 
assets and liabilities in the investment 
account corresponding to the line item in 
question, and by adding together the 
products obtain^ in this manner, and 
(2) require the plan's allocable portion of 
master trust income and expenses to be 
determined by multiplying each item of 
income received by. and expense paid 
from, each master trust investment 
account by each plan's percentage 
interest in the investment account as of 
the date when the item of income is 
received or the expense paid, and by 
aggregating by categories each plan's 
allocable portions of these items of 
income and expenses. From the 
perspective of plan administrators, such 
a procedure would be more burdensome 
than the method of reporting that has 
now been adopted because it would 
make it necessary to perform many 
more arithmetic operations. From the 
perspective of the Department, 
moreover, allowing two alternative 
methods of reporting finandal 
information would pose difficulties in 
administering and monitoring reporting. 
Accordingly, the Department has 
decided to make the method of reporting 
adopted here mandatory for plans 
parUdpatlng in master trusts. 

However, a number of the comments 
suggesting that the proposed method of 
reporting be made optional appear to 
have been based on misunderstandings 
about the scope of the proposal. In 
particular, the comments in question 
seem to have been written under the 
impression that the proposed revisions 


would apply to arrangements under 
which assets of plans of unrelated 
employers are pooled for investment 
purposes. In fact, the master trust 
revisions apply only to a trust In which 
assets of plans sponsored by a single 
employer or by a group of employers 
under common control are held, among 
other requirements. Other types of 
multiple plan arrangements continue to 
be subject to the same annual reporting 
requirements as previously. In this 
connection, it is important to distinguish 
master trusts from master plans, which 
are generally arrangements in which 
plans sponsored by unrelated employers 
take part. 

(9) **MQStcr Trust**Definition, The 
definition of the term "master trust" that 
appeared in the proposed regulation and 
Form 5500 instructions has l^n 
modified in two significant respects. 
First, the phrase "maintained by a bank, 
trust company or similar institution" has 
been replaced by the phrase "for which 
a regulated financial institution (defined 
to include a bank, trust company, or 
similar Rnaodal institution) serves as 
trustee or custodian (regardless of 
whether such institution exercises 
discretionary authority or control with 
respect to the management of assets 
held In the trust)." This change was 
made in light of one of the comments 
which suggested that the words 
"maintained by a bank" might be 
interpreted to exclude situations where 
the finandal institution's functions with 
respect to the master trust are purely 
custodial and do not involve the 
exerdse of investment management 
discretion over the assets in the trust 
The comment asserted that a 
controversy exists under statutes other 
than ERISA as to whether under those 
circumstances a master trust can be 
considered to be maintained by a bank. 
The Department does not wont to draw 
any distinction for annual reporting 
purposes between master trusts with 
respect to which banks perform 
discretionary investment management 
functions and those with respect to 
which banks do not. and expresses no 
opinion regarding the interpretation of 
the words "maintained by a bank" 
under any other statute. The regulation 
has also been changed to make it dear 
that the "master trust" definition is 
limited in its scope to annual reporting 
under ERISA. 

The second significant modification in 
the "master trust" definition has been 
the elimination of sections 414 (b) and 
(c) of the Internal Revenue Code of 1954 
as the test for common control in 
determining whether all the employers 
sponsoring plans participating in a 


master trust are under common control, 
a key element in the master trust 
definition. This modification was not 
based on any public comment, but the 
Department believes that a common 
control test based on sections 414 (b) 
and (c) of the Code would be too 
restridive. since those sections 
incorporate the B0% ownership tests of 
section 1563 of the Code. Under the 
regulation and forms, as adopted, 
common control is to be determined on 
the basis of all relevant facts and 
circumstances, not on the basis of any 
numerical ownership test. 

In addition to the foregoing 
modifications, the "master trust" 
definition has been changed in several 
respects to enhance readability. 

(10) Arrangements other than Master 
Ti^ts, In the proposal, the Department 
solicited comments regarding 
appropriate reporting method for 
multiple plan arrangements other than 
master trusts and arrangements already 
subject to special reporting rules. 

One comment suggested that a certain 
pooled investment trust that holds 
assets of many small individual account 
plans of unrelated employers in the 
same industry, if not brought within the 
scope of the master trusts reporting 
rules, should be subject to alternative 
reporting methods along the lines of 29 
CFR 2520.103-3 and 103-4. The pooled 
investment trust in question would not 
be subject to master tnist reporting 
because it holds assets of plans 
sponsored by unrelated employers and 
because it is not trusted by a regulated 
financial institution. The special 
reporting rules available in connection 
with bank-managed common and 
collective trust funds (29 CFR 2520.103- 
3) would also not be available. Since the 
I>epartment has not received any 
comments indicating a widespread need 
for special reporting rules for similar 
trusts, the Department has decided to 
deal with this comment on an individual 
basis, instead of dealing with it in the 
context of the ^nerally applicable 
annual retum/report instructions. 

Another comment on the proposal 
requested that the "roaster trust" 
definition be modified to include a 
"group trust." in which assets of more 
than one trust are held. The comment 
does not specify whether the assets in 
the "group trust" are assets of a single 
plan or of more than one plan. If they 
are assets of more than one plan 
sponsored by a single employer or by a 
group of employers under common 
control, and the trustee is a regulated 
bank, trust company, of similar finanda) 
institution, it appears that the group 
trust would meet the "master trust" 
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I definition, as adopted, without further 
I changes. If, on the other hand, the group 
I trust consists of assets of o single plan, 

I it does not appear that it would be 
I appropriate to apply the revised method 
of reporting for master trusts to a 
situation that does not involve a fund in 
I which assets of more than one plan are 
I pooled fur investment purposes. 

(11) Schedule A. One comment on the 
proposal suggested that where insurance 
of annuity contracts are held in a master 
I trust and are owned jointly by several 
plans participating in the master trust, 
the Department should permit a single 
Schedule A (consisting of insurance 
information) to be filed for each contract 
as a part of the master trust filing, 
instead of requiring each plan owning 
an interest in the contract to file a 
Schedule A. The comment stated that 
permitting a single Schedule A to be 
filed for each such contract would 
reduce administrative and paperwork 
burdens. In light of this comment, the 
Department has decided to permit a 
single Schedule A to be included in the 
master trust filing for each insurance or 
annuity contract held in a master trust. 
To the extent that an insurance or 
annuity contract held in a master trust 
involves unallocated funds (including a 
separate account), however, the 
unallocated funds or separate account 
would be required to be treated as a 
master trust investment account, or 
included in a master trust investment 
account, and the value of the 
unallocated funds (including the master 
trust's interest in the separate account, 
as the case may be) must be allocated 
among participating plans in preparing 
their annual return/reports. 

Adopted Regulation 

The revisions to Form 5500. 5500-C, 
and S500-K are accompanied by a 
regulation adopted In this document (29 
era 2520.105-1(e)) which requires the 
plan administrator of a plan 
participating in a master trust to follow 
the instructions to Form 5500, 5500-C, or 
5500-IC, as appropriate, regarding master 
trusts. 

Ihe regulation is issued pursuant to 
the Secretary's authority under section 
110 of ERISA to prescribe alternative 
methods of compliance with respect to 
I pension plans and pursuant to his 
I authority under section 104(a)(3l of 
I ERISA to exempt any welfare plan from 
I all or part of the reporting and 
I dhiclosure requirements of Title I of 
I ERISA or to provide for simpHOed 
I reporting and disclosure. With respect to 
I pension plans participating in master 
I trusts, the Department has determined 
I that the use of the master trust reporting 
I method prescribed in this notice is 


consistent with the purposes of Title 1 of 
ERISA and provides adequate 
disclosure to participants and 
beneficiaries in such plans, and 
adequate reporting to the Secretary: that 
application of the requirements of Part 1 
of Title I unmodified by the master trust 
reporting method would increase the 
costs to such plans: and that application 
of such unmodified requirements would 
be adverse to the interests of 
participants in such plans. With respect 
to welfare plans participating in master 
trusts, the Department finds that the 
reporting and disclosure requirements of 
Title I of ERISA unmodified by the 
master trust reporting method 
prescribed in this notice would not be 
appropriate as applied to such plans. 

Executive Order 12291 Statement 

The Department has determined that 
the rule adopted herein is not a "major 
rule" within the meaning of section 1(b) 
of the Executive Order because it is not 
likely to result in an annual effect on the 
economy of $100 million or more: a 
major increase in costs or prices for 
consumers, individual industries. 
Federal, State or local government 
agencies, or geographic regions: or 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. This rule will make annual 
reporting requirements easier to comply 
with'for plans participating in master 
trusts, and will provide greater certainty 
for persons responsible for complying 
with those requirements. 

Regulatory Flexibility Act 

In view of the December 30,1980, date 
of publication of the proposal of the rule 
adopted herein, the Regulatory 
Flexibility Act, 5 U.S.C 604, et seg„ 

(Pub. L 96-054, 94 Stat. 1164] does not 
apply to it since section 4 of that Act 
provides that it only applies to rules for 
which a notice of proposed rulemaking 
is issued on or after January 1.1981. 

Authority 

Sections 101,103,104.110 and 505 of 
the Employee Retirement Income 
Security Act of 1974: Pub. L 93-406, 88 
Stat 840, 841. 847,851 and 894 (29 U.S.C 
1021,1023,1024,1030, and 1135). 

Paperwork Reduction Act Information 

Information collection requirements 
contained in this regulation have been 
approved by the Office of Management 
and Budget under the provisions of 44 
U.S.C. Chapter 35 and have been 
assigned OMB ^1216-0016. 


1. Revisions of Annual Reporting 
Regulation 

In consideration of the matters 
discussed above, S 2520.103-1 of Title 29 
of the Code of Federal Regulations is 
hereby amended by adding a new 
paragraph (e) to read as set forth 1 m}Iow. 

9 2520.103-1 Contents of the arvuMit 
report 

• • • • • 

(e) Plans which participate in a 
master trust The plan administrator of a 
plan which participates in a master trust 
shall file an annual report on Form 5500, 
5500-C 5500-K, or 5500-R. as 
appropriate, in accordance with the 
specific instructions relating to master 
trusts on those forms and instructions 
thereto. For purposes of annual 
reporting, a master trust is a trust for 
which a regulated financial institution 
serves as trustee or custodian 
(regardless of whether such institution 
exercises discretionary authority or 
control res|>ecting the management of 
assets held in the trust) and in which 
assets of more than one plan sponsored 
by a single employer or by a group of 
employers under common control are 
held. For purpose of this paragraph, a 
regulated financial Institution is a bank, 
trust company, or similar financial 
institution regulated, supervised, and 
subject to periodic examination by a 
Stale or Federal agency. Common 
control is determined on the basis of all 
relevant facts and circumstances 
(whether or not such employers are 
incorporated). 

2. Revisions of Return/Reports 

The annual return/report Form 5500 
and relurn/report Forms 5500-C and 
550Q-K and Instructions thereto are 
hereby amended in the manner 
described below, 

I. Revisions to Form 5500 

Add new sub-item 6(c)(v) "Master 
Trust (see instructions)." 

Add new sub-item 13(c)(x) "Value of 
Interest in Master Trust" and renumber 
current 13(c)(x) and 13(c)(xl) as 13(c)(xi) 
and 13(c](xii) respectively. 

Add new sub-item 14(n)(ii) "Net 
investment gain (or loss) from all master 
trust investment accounts." Renumber 
current sub-item 14(n)(ii) ("Other 
changes") as 14(nKiii). 

II. Revisions to Instructions for Form 
5500 

[Insert at the end of "A. Who Must 
File—3. Kinds of Filers."] 

(g) Master Trusts—For plans participating 
In a Master Trust, see page—for filing 
instructions. 
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(Insert after Specific Instructions for 
Form 5500 (ending on page 7}] 

Filing Instnictioos for Plans Participating in 
Master Trust(8) 

A. Ceneroi, The annual retum/report of a 
plan participating in a master trust must 
include statements and schedules providing 
information about assets held in the master 
trust, as specified In Part C. below. In 
addition to a Form 5500 completed as 
specified in Part B. below. The master trust 
Information roust be Hied by the plan 
administrator or its designee with the 
Department of Labor. wUle the plan's Farm 
5500 and, if applicable. Schedules A and B 
must be filed with the Internal Revenue 
Service. 

For reporting purposes, a master trust Is a 
trust for which a regulated financial 
institution (as defined below) serves as 
trustee or custodian (regardless of whether 
such institution exercises discretionary 
authority or control with respect to the 
nianageroent of assests held in the trust) and 
in which assets of more than one plan 
sponsored by a single employer or by a group 
of employers under common control are hcl<i 
"Regulated flnandal Institution" means a 
bank, trust company, or similar Bnandal 
institution which is regulated, ■upervited. 
and subject to periodic examination by a 
Slate or Federal agency. Common control la 
determined on the basts of all relevant facts 
and drcumstances (whether or not such 
employers are incorporated). 

For reporting purposes, the assets of a 
master trust are considered to be held in one 
or more 'Investment aocounts." A master 
trust investment account may consist of a 
pool of assets or a single asset Each pool of 
assets held in a master trust must be treated 
as a separate master trust Investment 
account if each plan which has an Interest in 
the pool hitl the same fractional interest hi 
each asset in the pool as its fractional 
interest in the entire pool and if each such 
plan may not dispose of its Interest in any 
asset in the pool without disposing of its 
Interest in the pool. A master trust may also 
contain assets which are not held in such a 
pool Each such asset must be treated as a 
separate master trust investment account 

Finandal information must genmlly be 
provided with respect to each master trust 
investment account as specified in Part C, 
"Reporting Information Relating to Master 
Trusts and Master Trust Investment 
Accoimta,** below. 

B. Reporting Information Relating to the 
Individual Plan, 1 . In item 6(c)(v), if assets 
are held in a master trust of a single employer 
or controlled group, check the box and enter 
the name of the trust and bank or flnandal 
Institution, Also enter the city and state 
where the trust Is maintained 

Z In item 1Z Include the plan's share of 
amounts of compensation for services paid 
during the plan year to the master trustee and 
to persons providing services to the roaster 
trust if such compensation is not subtracted 
from the gross income of any master trust 
investment account in determining the net 
investment gain (or loss) from the investment 
account (see f Bd below). Amounts of 
compensation subtracted from investment 


account grots Income In determining the net 
investment gain (or loss) from the investment 
account must be reported on separate 
schedules (see 1C3. below), 

3. Enter the current value of the plan's 
interest in the roaster trust at the beginning of 
the plan year and at the end of the plan year 
on line 13(c){x). The value of the plan's 
Interest in a master trust is the sum of the net 
values of the plan's interests In master trust 
investment accounts. The net values of such 
interests are obtained by multiplying the 
plan's percentage interest in each master 
trust investment account by the net asaela of 
the investment account (total assets minus 
total liabilities] at the banning end end of 
the plan year. If some plan funds are held In a 
master trust and other plan funds are held In 
other funding media, complete all applicable 
sub-itema of item 13 with regard to assets 
held in other funding media. 

4. In sub-items 14 (d). (e), (f). (i). (]). (k). and 
(n)(i)« do not report eanxings, expenses, gains 
or loaset, and unrealixed appreciation or 
depraciation which were induded fn 
computing the net investment gain (or loss) 
from any master trust Investment account 
(See I B^ below, for explanation of net 
investment gain (or loss) from master trust 
investment account) If some plan funds are 
held In a master trust and other plan funda 
are held in other funding media, complete all 
applicable sub-items of item 14 to report plan 
earnings, expenses, gains or losses, and 
unrealized appreciation or depredation 
relating to the other funding media. 

5. In sub-item 14(j), report all 
administrative expenses (by specified 
category) pakl by or charged to the plan 
whi^ were not subtracted from the gross 
Income of a master trust investment account 
in determining the net investment gain (or 
loss) from the investment account (see f Bd 
below). 

0. Attach a Hat of each master trust 
investment account in which the plan has an 
Interest, indicating the plan's name. EIN, and 
PN and the name of the master trust used In 
the master trust information filed with the 
Department of Labor (see Part C. below). In 
tabular format show the net value of the 
plan’s Interest in each Investment account 
(see 1B3. above) at the beginning of the plan 
year and el the end of the plan year, the total 
amount of transfers to the Investment 
account and the total amount of transfers 
from the investment account, by the plan 
daring the plan year, and the net investment 
gain (or loss) allocated to the plan for the 
plan year from the investment account The 
net investment gain (or lost) allocated to the 
plan for the plan year from the investment 
account la equal to: 

The current value of the plan's interest In 
the investment account at the end of the plan 
year. 

Minus the current value of the plan's 
Interest in the investment account at the 
beginning of the plan year, 

Phts any amounts transferred out of the 
Investment account by the plan during the 
plan year. 

Minus any amounts transferred into the 
investment account by the plan during the 
plan year. 

7. Enter in sub-item 14<n)(il) the net 
investment gain (or loss) allocated to the plan 


for the plan year from all roaster trust 
investment accounts. The net investment gain 
(or loss) allocated to the plan for the plan 
year from all master trust investment 
aocounta is obtained by aubiracting any net 
investment losses allocated to the plan from 
roaster trust investment accounts ^m the 
sum of net investment gains allocated to the 
plan from master trust investment accounts. 
The net investment gain (or loss) allocated 
from each roaster trust Investment account it 
reported on a separate schedule (see 1 BO. 
above). 

0. Do not complete sub-item 22(a) if all plan 
funda are held In master trusts. If tome plan 
funds are held in master trusts and other plan 
funds are held in other funding media, 
complete sub-item 22(a) to report Information 
relating to the other furling media. In such 
cases, complete Item 22(aKv) only with 
respect to transactions involving assets of the 
plan which are not held In a master trust. In 
determining the 3% figure, do not Include the 
value of plan asset! I^ld in the master trust 
in the current value of the plan's assets at the 
beginning of the plan year. Do not report 
acqulsitiotti or dispositions of Interests in a 
master trust in sul^ltem 22(a)(v). 

(See 10B, below, with respect to Information 
that muf I be included concerning each master 
trust investment account) 

C Reporting Information Relating to 
Master Trusts and Master Trust Investment 
Accounts The information described below 
must be filed with the Department of Labor 
no later than the date on which the plan's 
annual return/report is due. The required 
information may be filed by the plan 
administrator or by a person designated by 
the plan edmlnlstralor. such as the 
administrator of another plan participating in 
the master trust or the financial institution 
serving as trustee of the master trust. 
However, it la the obligation of the plan 
administrator to ensure that the required 
informetion la Piled prior to or ooncurrenl 
with the filing by the plan of Form 5500. 

While only one copy of the required 
information should be filed for all plans 
participating in the master trust, the 
information is an integral part of the annual 
return/report of each participating plan and a 
participating plan's annual returo/reporl will 
not be deemed complete unless all the 
information la filed within the prescribed 
time. 

Each of the required statements and 
sdiedules must i^icete the name of the plan, 
the sponsor’a employer idontificatloo number, 
and tike three digit plan number. The required 
infornuition shall be filed with the 
Deportment of Labor by mailing it to: Master 
Trust Office of Reports and Disclosure. 
Pension and Welfare Benefit Programs. U.S. 
Department of Labor. 200 Constitution 
Avenue, NW^ Washington. D,C. 20216, 

1. The name and fiscal year of the master 
trust and the name and address of the master 
trustee. 

Z A list of all plans participating in the 
master trust showing each plan's name and 
its percentage interest in each master trust 
investment account as of the beginning and 
end of the fiscal year of the master trust 
ending %vilh or within the plan year. 
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3 . A ftafrment tn the fumt? format as Ham 
12 of Form 5S0a for oach maiter trust 
(nvtrt tnicnt account showing amounts of 
componsatlon paid during the fiicaJ yw of 
the master trust ending with or within tba 
plan year to persons providing services with 
respect to the investment account and 
subtracted from the gnua incooie of Use 
investment accoonl in determining the nei 
increase (decrease) in net assets of the 
investment accotml (see 1C5, below), and the 
other mforroalioa specified in item 12 of Form 
550a 

4. A sUtement (or each master trust 
UivestmenI account showing iho assets and 
liabilities of the investment account at the 
beginning and end ol the fiscal year of the 
mastar trust ending with or within the plan 
year, grouped in the same categories as those 
specifiiKi in item 13 of Form SSOCh 

5. A statement (dr each mastar trust 
iovnstmenl account showing the income, 
expenses, changes In net assets, and net 
increase (decrease) in net assets of each such 
investment account during the fiscal year of 
the master Crust ending with or within the 
plan year, in the categories specified in item 
14 of Form 5500. In place of sub-items (a), (b). 
and (c) of item 14. show ad transfers of assets 
into the investment account by participating 
plans. In place of sub-item (h) of Hem 14. 
show all transfers of assets out of the 
investment account by participating plans. 

Oo not complete sub-item 14{n)(Hf). 

& Schedules, in the format set forth in the 
instnictfons to Hem 22 of Form 55001 of the 
following items with respect to each master 
trust investment account for the fiscal year of 
the master trust ending with or within the 
plan year Assets held for investment, 
nonexempt party-bi-interest transactions, 
defaulted or uncollectible loans and leases, 
and 3% transactions involving sssets bi the 
investment account The 3% figure shall ba 
determined by comparing the current value of 
the transacdoo at transactioci date with the 
cuRSOl value of the investment account 
aisets at the begUmbig of the applicabla 
fifcal year ol the master trust 

III. Revisions to Fortn 550fi-C 

Add new sub-item 0(c)(v) ‘"Master 
Trust (see instnictions).** 

Add new sub-item 15(c)(ivJ “Value of 
Interest in Master Trust*’ and renumber 
cuirent t5(c)(lv) and 15(c](v] as l&(c)(v) 
and 15(c)(vi) respectively. 

Add new sub-item 16(mKii) *'Net 
investment gain (or loss) ail master 
trust investment accounts.** Renumber 
current sub-item 16(m)(il) (“Other 
changes**) as 16(m)(iii). 

IV. Revisions to Inslructiofis for Form 
550O-C 

[Ingert at the end of “A. Who Must 
File— 4. Kinds of Filers.”) 

(f) Mastar Trusts—For plans particlpatixig 
in a Master Trust, sea page — for filing 
‘nstruclkms. 

[Insert after Specific Instructions for 
Form S500-C (ending on page 7)) 


Filing Instiuctioos for Ptsns Partidpatbig bi 
Mastar Trtist(s) 

A General The returo/report of a plan 
participating In a master trust must Indudi? 
•tatements and schedules proviifing 
information about assets bald In the master 
trust, as specified in Part C. below. In 
addition to a Form 550O-C completed as 
specified in Part B, bHow. The master trust 
information nrast be filed by the plan 
administrator or its designee with the 
Department of Labor, while the plan's Form 
5600-C and. ft applicable. Schedules A and B 
must be filed w/th the Infernal Rerenue 
Service, 

For reporting purposes, a master trust b a 
trust for which a regulated financial 
instltutfon (as defined bdow) servos as 
trustee or custodian (regardless of whether 
such instHution exerdses discretionary 
authority or control with respect to ilte 
management of assets held te the trust) and 
in which assets of more tlian one plan 
sponsored by a single employer or by a group 
of employers under common control are hel«i 
“Roeulat^ financial mstitution'* means a 
baniL truat company, or sbnilar financial 
institution which is regulated suparvised 
and subject to periodic examination by a 
Slate or Federal agency. Common control Is 
deter min ed on the basis of all relevant facts 
and circumstances (whether or not such 
employers are incorporated). 

For reporting purposes, the assets ol a 
master trust are considered to be held In one 
or more Tnvestnient accounts.*" A master 
trust investment account may consist ol a 
pool of assets of a tingle asset Each pool of 
assets held bi a master trust must be treated 
as a separate master trust investment 
account If eadi plan which has an interest hi 
the pool hst the same fractionaJ mterest in 
each asset in the pool as H fractiooal biterest 
in the entire pool, and if each such plan may 
not dispose ^ its interest in any asset bi the 
pool without disposing of its biterest in the 
pool A master trust may also contain assets 
which are not hdd in such a pool. Each such 
asset must be treated as a separate master 
trust investment account. 

B. Reporting Information Relating to the 
Individual Blaa. 1. In item afcRv). if assets 
are held in a maslet truat of a single employer 
or ooniTollad group, check the box and tolar 
the name of trust and bank or financial 
Institution. Abo enter the dty and state 
where the trust b maintained 

2. Enter the current value of the plan's 
interest in the master trust at the beginning of 
the plan year and at the end of the plan year 
on Hae 15(cKiv). The value of the plan's 
interest bi e master trust b the sum of the net 
values of the pUn'a interest in master trust 
investmanl accounts. The net values of such 
interests are obtained by mulUplyiag tbo 
plan's percentage Intarest in each master 
trust investment account by the net assets of 
the investment account. If some plan funds 
are held in a master trust and other plan 
funds an held in other funding media, 
complete all appUcabb sub-items of item 15 
with regard to assets held bi other funding 
media. 

3. tn sub-items 16 (c). (d)» (e). (h), (i), (j). and 
(m| (i)k do not report earnings, expenses, 
gains or losses, and unrealized appreciation 


or depreciation which were included in 
determining the net investment gain (or loss) 
from any master trust investment account 
(See dafifiitkm net biveslmenl gain (or loss), 
below.) If some plan funds are held In a 
master truat and other plan funds are huld in 
other funding media, coinpbte all applicable 
sub-items of Hem 16 to report plan earnings* 
expenses, gains or losses, and unrealized 
appreciation or depreciatioa rebting to the 
other funding media. 

4. In sub-item 16((). report ail 
administrative expenses paid by or charged 
to the pbn which were not subtracted from 
the gross income of a master trust investment 
account bi determining the net biveslmenl 
gain (or Iota) from the investment account. 
(See definition of net bivestmeni gain (or 
loss), below.) 

5. Attach a list of each master trust 
invsatmenl account In which the plan haa an 
interest, htdicahrig the plan's name. EIN. and 
PN and the name of the master trust used bi 
the master trust bdormation fibd with the 
Depertmrnt of Labor (see Part C. below). In 
tabular format show the net value of the 
plan's interest in each investment account 
(see f B2. above) at the beginning of the plan 
year and at the end of the plan year, the total 
amount of transfers to the investment 
account, and the total amount of transfers 
from the investment account, by the pbn 
during the plan yean and the net bivestmeni 
gain (or loss) allocated to the plan for the 
plan yeuT from the investramt account. The 
net investment gain (or loss) uUocnted to the 
plan for the plan year from the investment 
account b equal to: 

The current value of the plan’s interest in 
the investment account at the end of the plan 
year, 

Minas the current vahic of the plan's 
interest in the investment account at the 
beginning of the plan year, 

F/(/a any amcninls transferred out of the 
Investment account by the plan during the 
pbn year. 

Minus any amounts transferred into the 
investraoot account by the plan during the 
pbn year. 

6. Enter bi sub-item 16(ro)(in the net 
investment gain (or loss) sllocated to the plan 
for the plan year fiom all master trust 
investment accounts. The net investment gain 
(or loaa) allocated to the plan for the pbn 
year from all master trust investment 
accounts is obtained by subtracting any net 
investment losses allocated to the pbn firom 
master trust investment accounts the 
sum of net Investment gains albcalcd to the 
pbn from master trust bivestmeni accounts. 
The net investment gain (or loss) allocated to 
the plan for the year from each (nvostment 
account is reported on a separata schedule 
(see IBS. above). 

7. In item 17, answer the questions only 
with respect to plan assets which are not 
held in a master trust investment account. 
Use tha total value of plan assets not held in 
such an investment account as the asset base 
in detemuning the percentage. 

a In Item 16(c), da not biclude 
administrative expenses which have been 
subtracted from iJ^ gross bicome of a master 
trust bivestmeni account in determining the 
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net investment gain (or loss) from the 
investment account 

9. In item 19. answer the questions only 
with regard to plan assets which are not hold 
in a master trust investment account In sub- 
item 19(c). use the value of plan assets not 
Jiold In a master trust investment account as 
the base for determining the 10 percent figure. 

la In item 2a answer the questions only 
with regard to plan assets which are not held 
in a master trust investment account. Use the 
value of plan assets not held In a roaster trust 
investment account as the base for 
determining the 15 percent figure. 

11. In item 21. answer sub-item 21(a) taking 
into account any consideration received by 
an officer or employee of the plan sponsor, 
inchding any consideration paid out of the 
master trust or a master trust investment 
account. Answer sub-item 21(b) at specified 
below in 1B12. Answer sub-item 21(c) taking 
into account all parlies providing services to 
the plan, including parties providing services 
with respect to assets held in master trust 
investment accounts in which the plan has an 
interest, and taking into account all plan 
nduciaries. including persons who are 
fiduciaries by reason of their relationship to a 
master trust investment account in which the * 
plan has an interest or to the assets in such 
an investment account. Answer sub-items 
21(e) and (0 only with respect to assets not 
held in a master trust investment account 

12. Answer sub-item 21(b) taking into 
account aU qualifying employer securities 
and a//qualifying employer real property, 
including the plan's share of qualifying 
employer securities and real property 
acqulr^ by a roaster trust investment 
account. The plan's share in such qualifying 
employer securities or real property Is 
determined by multiplying the plan's 
percentage interest In the investment account 
as of the acquisition date bv the fair market 
value of the qualifying employer securities or 
real property as of the acquistion date. The 
asset base used in determining the 10 percent 
figure is the total value of plan assets as of 
the acquisition date, including the current 
value of the plan's interest In the master trust 
OM of the acquisition date, determined as 
specified in tB2, above. 

C Reporting Information Relating to 
Master Trusts and Master Trust Investment 
Accounts. The following Instructions are to 
be followed only if every plan participating 
in the master trust has fewer than 100 
participants. Otherwise, information relating 
to master trusts and master trust Investment 
accounts must be reported pursuant to the 
instructions to Form 5500. 

The information specified below must be 
filed with the Department of Labor no later 
than the date on which the plan's return/ 
report is due. The required information may 
be filed by the plan administrator or by a 
person designated by the plan administrator, 
such as the administrator of another plan 
participating in the master trust or the 
financial institution serving as trustee of the 
master trust. However, it is the obligation of 
the plan administrator to ensure that the 
required information It filed prior to or 
concurrent with the filing by the plan of Form 
5509-C While only one copy of the required 
information should be filed for all plans 


participating in the master trust the 
information it an integral part of the return/ 
report of each partidpatinfl plan and a 
participating pian'a retum/report will not be 
deemed complete unless all the information is 
filed within the prescribed time. 

Each of the required statements and 
schedules must indicate the name of the plan, 
the sponsor's emplover identification number, 
and the three digit plan number. The required 
information must be filed with the 
Department of Labor by mailing it to: Master 
Trust. Office of Reports and Disclosure. 
Pension and Welfare Benefit Programs, U3. 
Department of Labor. 200 Constitution 
Avenue, NW., Washington. D.C 202ia 

1. The name and fiscal year of the master 
trust and the name and address of the master 
trustee. If the information relating to the 
master trust is not filed in connection with 
any annual retum/repoii filed on Form 5500, 
the name of the master trust must be 
followed by "(SSOO-C).- 

2. A list of ail plans participating in the 
master trust, showing each pian'a name and 
its percentage interest In each master trust 
investment account as of the beginning and 
end of the roost recent fiscal year of the 
master trust 

a. A statement for each master trust 
Investment account showing the assets and 
liabilities of the investment account at the 
beginning and end of the fiscal year of the 
master trust ending with or within the plan 
year. This statement roust be in the same 
format as item 13 of Form 5500, except that if 
every plan participating in the master trust 
has fewer than 100 participants at the 
beginning of the plan year with which or 
within which the fiscal year of the master 
trust ends, the format of item 15 of Form 
550(V-C may be used. 

4. A statement for each master trust 
investment account showing the income, 
expenses, changes in net assets, and net 
increase (decrease) in net assets of each such 
investment account during the fiscal year of 
the master trust ending with or within the 
plan year. The statement must be in the same 
format as Item 14 of Form 5500, except that if 
every plan participating In the master trust 
has fewer than 100 participants at the 
beginning of the plan year with which or 
within which the fiscal year of the master 
trust ends, the format of item 16 of Form 
550B-C may be used. In place of sub-items 

(a), (b), and (c) of item 14. Form 5500 (or sub- 
items (a) and (b) of item 10, Form 550CM^ as 
appropriate), show the total of all transfers of 
assets Into the investment account by 
participating plans. In place of tub-item 14(h), 
Form 5500 (or tub-item 16(g). Form 5500-C as 
appropriate), show the total of all transfers of 
assets out of the investment account by 
participating plans. Do not complete sub-item 
14(n)(lil). Form 5500 (or sub-item 16(m)(Ul), 
Form 5500-C). 

5. Schedules, in the format set forth In the 
instructions to item 17 of Form 5500-C, of the 
following information with respect to each 
master trust investment account: 

(a) Percentage of assets in the investment 
account loaned to a person who Is a party in 
interest with respect to any of the plans 
whidi have an interest in the investment 
account. 


(b) Percentage of assets in the investment 
account which are invested in securities 
issued by a person who is a party in interest 
with respect to any of the plans which have 
an interest in the investment account, and 

(c) Percentage of assets in the investment 
account which are Invested in real estate 
leased by a person who is a party in interest 
with respect to any of the plans which have 
an interest in the investment account. 

6. A statement of the administrative 
expenses of each master trust investment 
account for the fiscal years of the master 
trust ending with or within the preceding plan 
year and the second preceding plan year. If 
these figures have not already been reported 
to the Department in a statement of income, 
expenses, and changes in net assets filed for 
the master trust investment account 

7. A schedule, in the format set forth In the 
instruction! to Item 19 of Form 5500-C for 
each master trust investment account 
showing party-in-interest transactions 
Involving assets held in the investment 
account for the fiscal year of the master trust 
ending %vith or within the plan year. 

6. For each master trust Investment 
account, statements as to whether, since the 
end of the last fiscal year of the master trust 
for which financial information has been 
provided in connection with on annual 
retum/report Form 5500 or retum/report 
Fonn 5500-C or 5500-K filed for the plan or 
any other plan, (a) an extension has been 
granted on any loan of assets held in the 
investment account for which, prior to the 
granting of the extension, ail principal and 
interest payments due under the terms of the 
loan have not been received; and 

(b) An extension of time nr renewal has 
been granted for the payment of any 
obligation held in the investment account 
which amounts to 10 percent of the assets in 
the investment account. 

9. For each master trust investment 
account, etatements at to whether, since the 
end of the last fiscal year of the master trust 
for which financial information has been 
provided in connection with an annual 
retum/report Form 5500 or retum/report 
Form 5500-C or 5S00-K filed for the plan or 
any other plan, (a) the master trust 
investment account had any Investments of 
the type reportable under item 1S(c) (hr) or (v) 
of Form 5500-C which in the aggregate 
exceeded IS percent of assets in the master 
trust investment account in either category; 
and (b) the master trust investment account 
had any loans outstanding or investments in 
a single enterprise (other than the United 
States Government) which exceeded IS 
percent of the assets in the investment 
account 

10. Statements for each master trust 
investment account as to whether (o) any 
loans of assets held in the investment 
account or fixed income obligations held 
therein were in default as of the close of the 
fiscal year of the master trust ending with or 
within the plon year, or were classified as 
uncollectible during that fiscal year, and (b) 
any leases of property held in the investment 
account were in default or classified as 
uncollectible daring the fiscal year of the 
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master trust ending with or within the pUn 
! year. 

V. ReWslofiJ to Form 5500-K 

Add new sub-item 11(d) ''Master Trust 
I (see instructions)" and renumber current 
I sub-items 11(d) and 11(e) as 11(e) and 

I mn. 

' VI. Revisions to Instructions for Form 

5500-K 

I [Insert at the end of "E Kinds of 
; Filers."! 

6. Matter Trusts—For plans participating in 
t a Master Trust see page 6 for filing 
. instructions. 

[Insert after the SpedOc Instructions 
\ for Form 5500-K (ending on page e]J 

I nliiig Instnictioos for Plans Participating In 
I Master Trusits) 

A. GeneroL The retum/report of a plan 
participating in a master trust must induda 
stMtttinenta and schedules provkilng 
tnfonnafSem about assets held in the master 
trust as specified in Part C. below, in 
addhiQQ to a Form 550O-K completed aa 
spccilied in Part B, below. The statements 
and schedules must be filed with th€ 
Df’pcrtmeni of Labor* while the plan's Form 
S50O4C and. if applicabla. Schedules A and B 

I must be filed with the InUsmal Tlevenuc 
I Service, 

For reporting purposes, a master trust is a 
I trust for which a regulated finandal 
UiHltUitSon (as defu^ below) serves os 
trustee or custodian (regardless of whether 
I such institution exordset discretionary 
[ suYhorily or control with respect to the 
I ouiii.igement of assets held in the trust) and 
I in which aaseti of more than one plan 
I spimsortd by a single employer or by a group 
I of employeri under common control are helcL 
Regulated financial insUtutioo** means a 
I bank, trust company, or similar financial 
I institution which is regulated, supervised. 

I and sub|ect to periodic axaminiUcm by a 
I State or Federal agency. Common control is 
[dett imlned on the basis of all relevant facts 
land circumstances (whether or not such 
I employers are incorporated). 

For reporting purposes, the assets of a 
Imiiiter trust are considered to be held in one 
lor more "hrvesmient accounts.** A matter 
I trust investment account may consist of a 
Ipool of asseta or a single asset Each pool of 
iatseti held In a master trust must be treated 
lu a separate master trust investment 
liccount if each plan which has an interest In 
Iths pool has the same fractional interest in 
[each asset in the pool as its fractional 
I interest in the entire pool, and if each such 
IpUn may not dispose of its interest In any 
Issset tn the pool nvithout disposing of its 
linteresl In the pool. A master trust may 
|contaia assets which are not held tn such a 
. Each such asset must be treated as a 
|>eparata master trust Investment account 

B. Reporting Information Rciating to the 
dividual Plan. 1. In Item U(d]. if assets are 
eld in a master trust of a single employer or 

|ton!it)Ued group, check the box and enter the 
erne of the trust and bank or financial 
|icitjtutlon. Also enter the dty and state 
^bert the trust is maintained. 


2. In sub-item 13(a). in determining the net 
assets. Include the current value of the plan's 
interest in the master trust The vabe of the 
plan's interest in the master trust is the sum 
of the net values of the plan's interest in 
master trust investment accounts. The net 
values of such interests are obtained by 
multiplying the plan's percentage interest In 
each master trust investment account by tha 
net assets of the investment account 

3. In sub-item 13(c). do not include any gain 
or appreciation of assets allocated to the plan 
from a master trust invtslmant account if 
such gain or appreciation of assets Is 
reflected in the figure for other changes in net 
assets entered in sub-item 13(f) (see fB^ 
below). 

4. In sub-item 13(d). do not include 
expenses which were subtracted from the 
gross income of master trust investment 
accounts in determining the net investment 
gain (or loss) from the investment accounts 
for purposes of item 13(0 (o^a 1B5, below). 

5. In sub-item 13(0* include the net 
investment gain (or loss) allocated to the plan 
for the pian year from all master trust 
investment accounts. The net investment gain 
(or loss) allocated to the plan for Ibe plan 
year from all master trust investment 
accounts is obtained by subtracting any net 
Investit^ent losses allocated to the plan from 
the master trust investment accounts from the 
sum of net investment gains allocated to the 
plan from master trust inveshnent accounts. 
The net investment gain (or loss) allocated to 
the plan for the plan year from an Investment 
account Is equal to: 

The current value of the plan's interest In 
the investment account at the end of the plan 
year. 

hfinus the current value of the pUn'a 
interest in the investment account at the 
beginning of the plan year. 

P/uM any amounts transferred out of the 
investment account by the plan during the 
plan year. 

Minus any amonnta Iransforred Into the 
investment account by the plan during the 
plan year. 

B. In item 14. answer the questkxis only 
with regard to plan assets which are not held 
in a master trust investment sccount In sub¬ 
item 14(c). use the value of plan assets not 
held in a master trust investment account as 
the base for determining the 10 percent figure. 

7. In sub-item 15(c). do not tndude the 
plan's shore of administrative expenses 
which have been subtracted from the gross 
income of the master trait investment 
account in determining the net investment 
gain (or loss) from the investment account 

8. fo Item 17. answer sub-itam 17(a) taking 
Into account any consideration reedved by 
an officer or employee of the plan sponsor. 
inciuding any consideration paid out of the 
master trust ora master trust imustment 
account Answer sob-item 17(b) as apecified 
below in I B9. Answer sob-item 17(d) taking 
into account all partica providing services to 
the plan, including parties providing services 
with respect to assets held in master trust 
investment accounts in which tha plan has an 
interest and taking Into account oH plan 
fiduciaries, including persons who are 
fiduciaries by reason of their relationship to a 
master bust investment account in which the 


plan has on interest or to the assets in such 
an Investment account Anawer sub-items 17 
(f) and (g) only with respect to assets not held 
in a master trust invesUnant account 

9. Answer sub-itam 17(b) taking into 
account oil qualifying employer eecurities 
and ail qualifying employer real property. 
including the plaun’s share of qualifying 
employer securities and real! property 
acquir^ by a master trust investment 
Bccoimt The plan's share in such qualifying 
employer sec^ties or real property is 
determined by multiplying the plan's 
percentage interest in the investment account 
as of the acquisition date by the fair market 
vahm of the qualifying employer securities or 
real property at of the acquisition data. The 
asset base used in determining the 10 percent 
figure is the total value of plan assets as of 
the acquisition date. Including the current 
value of the plan's interest in the master trust 
as of the acquisition date* determined as 
spewed in 1 B2. above. 

C Reporting Information Relating to 
Master Trusts and Master Trw^ Irtvestment 
Accounts. The foUowing instructions are to 
be followed only if every plan partidpating in 
the master trust has fewer than 100 
partiefpents and at least one owner- 
employee. Otherwise, Informetion relating to 
master trusts and master trust investment 
accounts must be reported pursuant to the 
instructions to Form 5500 or 5600-C as 
appropriate. 

The information spedfled below must be 
filed with the Department of Labor no later 
than the date on which the plan's return/ 
report Is due. The required information may 
be filed by the plan administnilor or by a 
person designated by the plan administrator, 
such os the administrator of another plan 
partidpating in the master trust or the 
finandal institution serving as tntsice of the 
master trust However, it is the obligation of 
the plan administrator to ensure that the 
required information Is filed prior to or 
concurrent with the filing by the plan of Form 
5500-lC While only one copy of the required 
information should be filed for all plans 
participating in the master trust the 
Information is an integral part of the return/ 
report of each participating plan and a 
partidpatiiig plan's return/report will not be 
deemed complete unless ofl the information la 
filed within the prescribed tlma 

Each of the requited statements and 
schedules must indicate the name of the plan, 
the sponsor's employer identification number, 
and the three digit plan number. The required 
information must be filed with the 
Department of Labor by mailing it to: Master 
Trust Office of Reports and Disclosure. 
Pension and Welfare Benefit Programs. U8. 
Department of Labor. 200 Constitution 
Avenue, NW., Washington, D.C 20210. 

1. The name and fia<^ year of the master 
trust and the name and address of the master 
trustee. If the information relating to the 
master trust is not filed in connection svith 
any annual retum/report filed on Form 5500 
or Form S500-C. name of the master trust 
must be followed by "(5500-K).** 

2. A list of all plans partidpating In the 
master trust showing each plan's name and 
iU percentage interest in etch master trust 
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Invegtmcnt account at of the beginning and 
end of the fiscal year of the master trust 
ending with or within the plan year. 

3. A list of all master trust investment 
accounts as of the beginning and end of the 
most recent fiscal year of the master trust 
ending with or within the plan year. 

4. A statement of the administrative 
expenses of each master trust investment 
account for the fiscal years of the master 
trust ending with or within the current plan 
year, the preceding plan year, and the second 
preceding plan year, in the format of subitem 
15(c) of Form SSOO-K. 

5. A schedule, in the format set forth in the 
instructions to sub>item 14(a) of Form 550WC, 
for each master trust investment account 
showing party-in-interest transactions 
involving assets held In the investment 
account for the fiscal year of the master trust 
ending with or within the plan year. 

6. For each master trust investment 
account, statements as to whether, since the 
end of the last fiscal year of the master trust 
for which financial information has been 
provided in connection with an annual 
retum/report Form 5500 or retum/reporl 
Form 5500>C or 5500-K filed for the plan or 
any other plan, (a) an extension has been 
granted on any loan of assets held in the 
investment account for which, prior to tha 
granting of the extension, all principal and 
interest payments due under the terms of the 
loan have not been received and 

(b) an extension of time or renewal has 
been granted for the payment of any 
obligation held in the investment account 
which amounts to 10 percent of the assets in 
(he investment account 

7. For each master trust Investment 
account a statement as to whether, as of the 
end of the fiscal year of the master trust for 
which financial information has been 
provided in connection with an annual 
retum/report Form 5500 or returo/report 
Form 5500-C or SSOO^IC filed for the plan or 
any other plan, the master trust investment 
account had any loans outstanding or 
investments In a single enterprise (other than 
the United Slates Government) which 
exceeded 15 percent of the assets in the ' 
investment account. 

a. Statements for each master trust 
investment account as to whether (a) any 
loans of assets held in the Investment 
account or fixed income obligations held 
therein were in default as of the close of the 
fiscal year of the master trust ending with or 
vrithin the plan year, or were classiHed as 
uncollectible during that fiscal year, and (b) 
any leases of property held In the investment 
account were in default or classified as 
uncollectible during the fiscal year of the 
master trust ending with or within the plan 
year. 

Vll. Additional Instructions to Schedule 
A for Mastor Trust Filing 

(Insert in the third paragraph of the 
General Instructions of the Sdicdule A] 

Plans Participating in Master Trusl(i).—For 
each insurance or annuity contract that is 
heid In a master trust and owned (ointly by 
two or more plans participating in the mastor 
trust, one Schedule A must be included in the 


information relating to the maiter trust which 
it filed with DOL The individual plans need 
not nie the Schedule A. but must treat 
unallocated funds or any interest in a 
separate account held in a master trust as 
part of an investment account for purposes of 
their return/reporis. (Sec maiter trust filing 
instructions.) 

Signed at Washington this Oth day of 
December lOBl. 
leffery N. Clayton. 

Acting Administrator, Pension and Wetfare 
Benefit Programs* Labor-Management 
Services Administration* Department of 
Labor. 

int Doc si>ss7» nw les p«) 

MJUMO COOC SStO-n-M 


PENSION BENEFIT GUARANTY 
CORPORATION 

29CFR Part 2619 

Valuation of Plan Benefits In Non- 
Multiemployer Plans; Amendment 
Adopting Additional PBGC Rates 

agency: Pension Benefit Guaranty 
Corporation. 

ACTtOH: Final rule._ 

summary: This amendment to the 
regulation on Valuation of Plan BeneFits 
in Non-Multiemployer Plans contains 
the interest rates and factors for the 
period beginning January 1,1982, The 
interest rates and factors are to be used 
to value benefits provided under 
terminating non-multiemployer pension 
plans covered by Title IV of the 
Employee Retirement Income Security 
Act of 1974, (the ••Acr). 

The valuation of plan benefits is 
necessary because under section 4041 of 
the Act. the Pension Benefit Guaranty 
Corporation (“PBGC*) and the plan 
administrator must determine whether a 
terminating pension plan has sufficient 
assets to pay all guaranteed benefits 
provided under the plan. If the assets 
are insufficient, the PBGC will pay the 
guaranteed beneBts under the plan 
termination insurance program 
established under Title IV. 

The interest rates and factors set forth 
in Appendix B to Part 2619 arc adjusted 
peri^ically to reflect changes In 
finandal and annuity markets. This 
amendment adopts the rates and factors 
applicable to plans that terminate on or 
after January 1.1982, and enables the 
PBGC and plan administrators to value 
the benefits provided under those plans. 
These rates and factors will remain in 
e^ect until PBGC publishes an 
amendment revising them. 

EFFECTIVE DATE: January 1.1982. 

FOR FURTHER INFORMATION CONTACT. 

Ms. Nina R. Hawes, Staff Attorney, 


Office of the General Counsel. Pension 
Benefit Guaranty Corporation, 2020 K 
Street. NW., Washington, D.C. 20006, 
202-254-3010. 

8UPPUEMENTARY INFORMATION: On 
January 28,1981. the Pension Benefit 
Guaranty Corporation (the **PBGC') 
issued a final regulation (46 FR 9492 et 
set/.} establishing the methods for 
valuing plan benefits of terminating non¬ 
multiemployer plans covered under Title 
!V of the Employee Retirement Income 
Security Act of 1974. 29 U.S.C. 1001 et 
seq. (1976). as amended by the 
MuUiemployer Pension Plan 
Amendments Act of 1980, Pub. L No. 96- 
364.94 StaL 1208 (the “Acr). That 
regulation. 29 CFR Part 26ia was 
recodified as 29 CFR Part 2619 on June 
24,1981, effective June 29,1981 (46 FR 
32574). That regulation contains a 
number of formulas for valuing different 
types of benefits. In addition. Appendix 
B to the regulation sets forth the various 
interest rates and factors that are to be 
used in the formulas. Because these 
rates and factors are intended to reflect 
current conditions in the financial and 
annuity markets, it is necessary to 
update the rates and factors 
periodically. 

When first published. Appendix B 
contained interest rates and factors to 
be used to value benefits in plans that 
terminated on or after September 2, 

1974. but before October 1,1975. 
Subsequently, the PBGC adopted 
additional rates and factors for valuing 
benefits in plans that terminated on or 
after October 1.1975, but before 
December 1,1981. (29 CFR Part 2610 
(1980), 45 FR 64907, 45 FR 75658, 45 FR 
75209,45 FR 82172,48 FR 35ia 46 VR 
16685, 46 FR 18312, 46 FR 26765. 46 FR 
31257, 46 FR 36693, 46 FR 45761, 46 FR 
50788). 

On November 13,1981, the PBGC last 
published rates for plans that terminate 
on or after December 1.1981 (46 FR 
55958). At this time, changes in the 
finandal and annuity markets have 
necessitated a decrease in the rates 
used by the PBGC to value benefits. 
Although the PBGC has only changed Us 
rotes by V 4 percent per month In the 
past, unusually rapid changes in the 
finandal markets have indicated that a 
decrease of Vk percent is warranted at 
this time. When the PBGC first adopted 
its procedure of issuing prospective 
interest rates, (45 FR 75209), the PBGC 
stated that it would normally change its 
interest rates only In percent 
increments. However, because of the 
exceptional circumstances occurring in 
the finandal markets, PBGC has 
determined that a change of percent 
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is necessary. Accordingly, this 
amendment changes the rates in 
Appendix B to add a set of interest rates 
and factors for plans that terminate on 
or after January 1,1982. These rates and 
factors will remain in effect until such 
time as PBGC publishes another 
amendment which changes the rates. 

As a rule, the rates will be in effect for 
at least one month. If the rates are to be 
changed, PBGC will publish an 
amendment in the F^eral Register, 
normally by the 15th of the month prior 
to the month for which the new rates 
will be effective. If no change is to be 
made, no amendment will be published, 

I and the current rates will remain in 
effect until further notice. 

Because the Mulliemployer Pension 
Plan Amendments Act of 1980 
established a new insurance program for 
multiemployer plans, we note that the 
rates and factors contained in Appendix 
B to Part 2619 are applicable to non¬ 
multiemployer plans only. 

I1)c PBGC has determined that notice 
and public comment on this amendment 
are impracticable and contrary to the 
public interest This determination is 
based on the need to determine and 
issue new interest rates and factors 
promptly, so that the rates can reflect, 
as accurately as possible, current 
market conditions. The PBGC has found 
that the public interest is best serv'cd by 
issuing the rates and factors on a 
prospective basis so that plans may be 
able to calculate the value of plan 
benefits before submitting a notice of 
intent to terminate. Also, plans %vill bo 
able to predict employer liability more 
I acxuratoly prior to plan termination. 
Moreover, because of the need to 
provide immediate guidance for the 
valuation of benefits under plans that 
will terminate on or after January 1. 

1982, and because no adjustment by 
ongoing plans is required by this 
amendment, the PBGC finds that good 
cause exists for making the rates set 
forth in this amendment to the final 
regulation effective less than 20 days 
; after publication. 

The PBGC has determined that this is 
-not a “major rule^ under the criteria set 
forth in Executive Order 12291, February 
17.1981, (46 FR 13193) because it will 
[not result in an annual effect on the 
I economy of $100 million or more, a 
I major increase In costs for consumers or 
f individual industries, or significant 
[adverse effects on competition. 

I employment, investment, productivity, 

I innovation or competition. 


PART 2619—VALUATION OF PLAN 
BENEFITS IN NON-MULTIEMPLOYER 
PLANS 

In consideration of the foregoing. Part 
2619 of Chapter XXVI. Title 29. Code of 
Federal Regulations, is hereby amended 
by revising Rate Set 30 and adding Rate 
Set 31 of Appendix B to read as follows: 

Appendix B—tnlereft Rales and Quantities 
Us^ To Value Immediate and Deferred 
Annuities 

In the table that follows, the Immediate 


(Secs. 4002(b)(3). 4041(b). 4044. 4082(b)(1)(A). 
Pub. L 93-400. 88 Slat 1004.1020 1025-27, 
1029. (1974) as amended by Secs. 403(1). 

403(d) and 402(a)(7). Pub. L 99-364. 94 Stat 
1302,1301.1299. (1980) (29 US.C. 1302.1341. 
1344.1352)1 
Robert E Nagle. 

Executive Director, Pension Benefit Caaranty 
Corporation. 

irx One. ai-UTH PUm! 12>U-at; 041 «m| 

BtUJNQ COOC TTOS-OI-M 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 946 

Approval of the Commonwealth of 
Virginia Reclamation Plan Under the 
Surface Mining Control and 
Reclamation Act of 1977 

agency: Office of Surface Mining 
Reclamation and Fjiforcement, Interior. 
action: Final rule, 

summary: On September 22,1980, the 
Commonwealth of Virginia submitted to 
OSM its proposed Abandoned Mine 
Land Reclamation Plan (Plan) under the 
Surface Mining Control and Reclamation 
Act of 1977 (SMCRA). The purpose of 
this submission is to demonstrate the 
State's intent and capability to assume 
responsibility for administering and 
conducting the Abandoned Mine Land 
Reclamation Program established by 
Title IV of SMCRA and regulations 
adopted by OSM (30 CFR Chapter VII. 
Subchapter R FR 49932-4995Z October 
25,1978). After opportunity for public 
comment and review of the plan 
submission, the Assistant Secretary for 
Energy and Minerals of the Department 


annuity rate it used to value immediate 
annuities, to compute the quantity for 
deferred annuities and to value both portions 
of a refund annuity. An interest rate of 5 
percent shall be used to value death benefits 
other than the decreasing lemi insurance 
portion of a refund annuity. For deferred 
annuities, ki. kt, kj. ni, and n* are defined in 
S 2619.45. 


of the Interior has determined that the 
Virginia Reclamation Plan meets the 
requirements of SMCRA and the 
Secretary's regulations. Accordingly, the 
Assistant Secretary has approved the 
Virginia Plan. Final promulgation of this 
• rule was delayed because Virginia did 
not have an approved State regulatory 
program under Title V of SMCRA and 
was enjoined from submitting its 
program. Under Section 4()5(c) of the 
SMCRA. the Department cannot 
approve a State abandoned mine 
reclamation program unless that State 
has an approved State regulatory 
program pursuant to Section 503(c) of 
the SMCRA. The Commonwealth of 
Virginia received such approval on 
December 10.1981. 

EFFECTIVE DATE: The rule is effective 
upon date of publication. The good 
cause for making this rule effective upon 
date of publication Is: (1) the Office of 
Surface Mining wants to minimize the 
time between the approval of Title V 
regulatory programs and Title IV Slate 
reclamation program plans: and (2) 
grants are pending approval of the Title 
IV plan and OSM wishes to expedite 
grant assistance to States to initiate 
needed reclamation work as required by 
the Act. 

ADDRESSES: Copies of the full text of the 
Virginia Plan are available for review 
during regular business hours at the 
following locations: 

Office of Surface Mining Reclamation 
and Enforcement. Region I. 603 Morris 
Street, Charleston. West Virginia 
25301 

Department of Conservation and 
Economic Development, Powell and 
River Streets. Big Stone Gap, Virginia 
23219 
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The Office of Surface Mining 

Reclamation and Enforcement. Room 

153,1951 Constitution Avenue. NW. 

Washington. D.C. 20240. 

FOR FURTHER INFORMATION COMTACT! 
Don Willen. Chief, Division of 
Abandoned Mine Land Reclamation. 
Office of Surface Mining Reclamation 
and Enforcement. U.S. Department of 
the interior, 1951 Constitution Avenue, 
NW. Washington. D.C. 20240, Telephone 
(202) 343-7951, 

SUPPIEMENTARY INFORMATIOM: 

General Background of the Abandoned 
Mine Land Program 

Title IV of the Surface Mining Control 
and Reclamation Act of 1977 (SMCRA). 
Pub. L 95-67,30 U.S.C 1201 ei seq.. 
establishes an abandoned mine land 
reclamation program for the purpose of 
reclaiming and restoring lands and 
water resources adversely affected by 
past mining. This program is funded by 
a reclamation fee imposed upon the 
production of coal. Lands and water 
eligible for reclamation under the 
program are those that were mined or 
affected by mining and abandoned or 
left in an inadequate reclamation status 
prior to August 3.1977, and for which 
there is no continuing reclamation 
responsibility under State or Federal 
law. 

Each State, having within its borders 
coal mined lands eligible for 
reclamation under Title IV of SMCRA. 
may submit to the Secretary a State 
reclamation plan demonstrating its 
capability for administering an 
abandoned mine reclamation program. 
Title rv provides that the Secretary may 
approve the plan once the State has an 
approved re^atory program under Title 
V of SMCRA, If the Secretary 
determines that a State has developed 
and submitted a program for 
reclamation and has the necessary State 
legislation to implement the provisions 
of Title IV, the Secretary shaU grant the 
State exclusive responsibility and 
authority to implement the provisions of 
the approved plaiL Section 405 of 
SMCRA (30 U.S.C. 1235) contains the 
requirements for State reclamation 
plans. 

The Secretary has adopted regulations 
that specify the content requirements of 
a State reclamation plan and the criteria 
for plan approval (30 CFR Part 864.43 
FR 49932^9947, October 25.1978). 

Under those regulations, the Director of 
the Office of Surface Mining is required 
to review the plan and solicit and 
consider comments of other Federal 
agencies and the public. If the State plan 
is disapproved, the State may resubmit a 
revised reclamation plan at any time. 


Upon approval of the State 
reclamation plan, the State may submit 
to the Office on an annua! basis an 
application for funds to be expended in 
that State on specific reclamation 
projects which are necessary to 
implement the State reclamation plan as 
approved. Such annual requests are 
reviewed and approved by OSM in 
compliance with the requirements of 30 
CFR Part 888. 

To codify information applicable to 
individual States under SMCRA, 
including decisions on State reclamation 
plans, OSM has established a new 
Subchapter T of 30 CFR Chapter VU. 
Subchapter T consists of pails 900 
through 950, Provisions relating to 
Virginia are found in 30 CFR Part 946. 

Background on the Virginia Reclamation 
Plan Submission 

On April 26,1979, a cooperative 
agreement between the Virginia 
Department of Conservation and 
Economic Development and the Office 
of Surface Mining was approved. The 
purpose of this agreement was to assure 
that information required for the 
preparation of the Virginia Reclamation 
Man would be assembled. 

On )une 16, 1980, public meetings 
were held in Richmond and Big Stone 
Gap. Virginia on Virginians proposed 
Plan. On September 22, 196a the 
Commonwealth of Virginia submitted its 
proposed Plan to OSM. 

On October 8,15 and 28,1980, 
representatives of the Virginia 
Department of Conservation and 
Economic Development and OSM met to 
discuss amendments and modiRcations 
to the original Plan. On October 28, and 
November 7 and 17.1980. the Virginia 
Department of Conservation and 
Economic Development submitted 
revised pages to the Virginia 
Reclamation Plan. These pages 
contained several amendments and 
modifications to the original Plan. The 
Department has determined that these 
additions and revisions were 
insignificant in nature and, accordingly, 
required no further public comment 

The necessary changes have been 
incorporated into the Plan. All of (he 
documents mentioned above are 
available for public inspection at the 
offices of OSM and at the Office of the 
Department of Conservation and 
Economic Development listed above 
under •‘Addresses.** 

Notice of receipt of the submission 
initiating the Plan review was published 
November 5,1980 (45 FR 73512-73514). 
The announcement requested public 
comments and scheduled a public 
hearing for October 29,198a The public 
hearing was not held because of lack of 


public interest OSM has concluded that 
the Commonwealth of Virginia has 
provided adequate notice and 
opportunity for public participation in 
development of the Plan and no 
unresolved controversies exist 

The Regional Director, on October 18, 
1981, and the Assistant Director for 
Program Operations and Inspection, on 
November 9,1981, recommended to the 
Director that the Assistant Secretary 
approve the Virginia Reclamation Plan, 

The administrative record on the 
Virginia Plan is available for review 
during regular business hours at the 
Office of Surface Mining Reclamation 
and Enforcement, Region I. 603 Morris 
Street. Charleston, West Virginia 25301. 

Assistant Secretary‘8 Findings 

1. In accordance with section 405 of 
SMCRA the Assistant Secretary finds 
that Virginia has submitted a Plan for 
reclamation of abandoned mine lands 
and has the ability and necessary State 
legislation to implement the provisions 
of Tide IV of SMCRA. 

2. The Assistant Secretary has 
determined, pursuant to 30 CFR 684.14, 
that: 

(a) the Department of Conservation 
and Economic Development has the 
legal authority, policies and 
administrative structure necessary to 
carry out the Plan: 

(b) the Plan meets ail the requirements 
of 30 CFR Chapter VU, Subchapter R: 

(c) the State has an approved 
regulatory program: and 

(d) the Plan is in compliance with all 
applicable State and Federal laws and 
relations. 

3. The Assistant Secretary has 
solicited and considered the views of 
other Federal agencies having an 
interest in the plan as required by 30 
CFR 884.14(a)(2). These agencies include 
the U.S. Forest Service (USFS). U.S. Pish 
and Wildlife Service (FWS). and the 
Bureau of Mines (BOM). 

Disposition of Comments 

The follo%ving comments received on 
the Virginia Alrandoned Mine Land 
Reclamation Plan during the public 
comment period were considered in the 
Assistant Secretary's evaluation of the 
Virginia plan as indicated. 

1. The USFS commented that since the 
single dominant land use of the coal 
region in the State is forest land, the 
Virginia Division of Forestry should be a 
member of the RAMP State Reclamation 
Committee and the Abandoned Mine 
Land Advisory Committee. OSM's 
response is that Section 406 of SMCRA 
provides for the Secretary of Agriculture 
through the Soil Conservation Service 
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H (SCS) to manage the RAMP program. 

H The Commonwealth of Virginia has no 
V objections to the Division of Forestry 
H being included on the RAMP Committee. 
Therefore. OSM will make that 

I recommendation to SCS. The Virginia 

II Division of Forestry is a sister agency of 

I the Division of Mined Land Reclamation 

■ in the Department of Conservation and 

II Economic Development. The Plan on 

■ page 69 provides for technical 

■ assistance by other agencies under the 
H Secretary of Commerce and Resources. 
I and the A-OS review process will 

H provide opportunity for the Division of 

■ Forestry to review and comment on 

■ propos^ projects. The OSM is satisfied 
I that adequate opportunity for 

I participation by the Virginia Division of 
I Forestry will be provided under the 
I Plan. 

I 2. The USFS had several editorial 
I comments relating to forest acreage and 
I provided recent i^ormation on the 
I Mount Rogers National Recreation Area 
I Management Plan and its Final 
I Environmental Impact Statement. These 

■ comments were brought to the attention 

■ of the Regulatory Authority and the 
I Reclamation Plan was corrected. 

I 3. The FWS commented that Figure 11, 
I page 99. the ^'Environmental Problems 
I Matrix**, should include "impacts to fish 
I and wildlife** and that such impacts 
I should be considered in determining 
I reclamation priorities. GSM's response 
I is that the Virginia Plan provides for the 
I consideration of Rah ana wildlife values 

■ in the ranking and selection procedures. 
I page 33. Figure 2. Site Evaluation 

I .Matrix, under the heading "Biota.** The * 
I i‘nvironmental problems matrix is not 
I intended to identify problems such as 
I fish and wildlife but rather generic 
I mining problems. OSM is satisfied that 
I impacts on fish and wildlife will receive 

■ adequate consideration through the A- 
I 95 [)roce88. the memorandum of 

■ cnderstandlng with the Commission of 

■ Came and Inland Fisheries, and the 
H ranking and selection process in the 
I Flan. 

I 4. The FWS commented: "What is the 
I basis for assuming that complete 
I abatement of mine drainage will occur 
I with reclamation of surface mines and 

■ refuse piles?** GSM's response is that 

I the Virginia Department of Conservation 
I and Economic Development has agreed 
I to delete the sentence from page 120 of 
I the Plan. 

I 5. The FWS commented that the 
H information regarding endangered or 

■ threatened species was out of date and 
I incomplete. OSM brought this matter to 

■ the attention of the Virginia Department 

■ of Conservation and Economic 

■ l^evelopment and this section of the 


Plan was amended and the information 
furnished by FWS included in the Plan. 

6. The BOM commented that more 
detail needs to be given to data 
collection and interpretation with regard 
to base line studies in such areas as 
surface and subsurface hydrology and 
acid mine drainage and abatement 
methods in the southwest coalfield. 
GSM's response is that, as stated in the 
Abandoned Mine Land Reclamation 
Program Final Rules, "Responses to 
Comments. Part 884**, (43 ^ 49938 
October 25.1978], **. . . existing and 
readily available information would be 
gathered, analyzed and summarized" for 
the State Plans. It is recognized that 
additional information may have to be 
obtained in the future to update or fill 
information gaps. The OSM is satisfied 
that information needs will be identified 
in the ranking, selection and review 
process provided for in the Plan prior to 
the funding of specinc projects. 

7. The BOM commented that there are 
certain differences between 
requirements of 30 CFR Parts 874. 879 
and 682 of the Secretary's implementing 
regulations. Titles L 11, 111. IV and V of 
SMCRA, and the provisions contained in 
the Virginia Reclamation Plan and 
supporting documents. OSM's response 
is thpt the sections of 30 CFR not 
included In the Viiginia supporting 
documents are not applicable for a 
Virginia State Plan. Moreover, Title I. U, 
111 and V of the SMCRA are not 
addressed in the State Reclamation Plan 
as these titles are not applicable to the 
Plan. 

8. The BOM also commented that: "It 
should be Indicated that the No. 1 
priority problem in the Virginia 
Reclamation Plan is the landslide 
hazard due to abandoned surface mines 
and refuse piles.** OSM's response is 
that this is specifically stated and 
outlined on page 140 of the Plan which 
discusses planned priority reclamation 
efforts. 

9. The Appalachian Regional 
Commission (ARC) commented that the 
Plan states that Vi^nia has the 
necessary laws to comply with OSM 
regulations but has not elaborated on 
this existing legislation. OSM's response 
Is that 30 CFR 884.13(b) requires an 
opinion of the State's chief legal officer 
that the designated agency has the 
authority under State law to conduct the 
program in accordance with the 
requirements of Title IV of the Act, the 
regulations of this subchapter (i.e. 
subchapter R) and the State reclamation 
plan. The Virginia Plan furnishes such 
an opinion and the OSM has examined 
the Commonwealth of Virginia statute 
and concludes that the statute complies 


with the SMCRA and no further 
elaboration is necessary. 

10. The ARC commented that the 
Virginia Plan indicates that the State 
has a regulatory agency that can run a 
State program and receive primacy from 
OSM. However, the Plan docs not 
elaborate on what the agency consists 
of or how it will regulate under the 
Federal law. OSM disagrees, because 
pp. 09-63 of the Virginia Plan describes 
in sufficient detail the administrative 
structure and policies of the Division of 
Mined Land Reclamation which will be 
responsible for the Virginia abandoned 
mine reclamation program. 

Additional Findings 

The Office of Surface Mining has 
examined this rulemaking under section 
1(b) of Executive Order No. 12291 
(February 17.1981), and has determined 
that, based on available quantitative 
data, it does not constitute a major rule. 
The reasons underlying this 
determination are as follows: 

1. Approval will not have an effect on 
costs or prices for consumers, individual 
industries. Federal. State, or local 
government agencies or geographic 
regions; and 

2. Approval will not have adverse 
effects on competition, employment. 
Investment, productivity, innovation or 
on the ability of United States-based 
enterprises to compete with foreign* 
based enterprises in domestic or export 
markets. 

This rulemaking has been examined 
pursuant to the Regulatory Flexibility 
Act, 5 U.S.C 601 et seq., and the Office 
of Surface Mining has determined that 
the rule %vill not have a significant 
economic effect on a substantial number 
of small entities. The reason for this 
determination is that approval will not 
have demographic effects, direct costs, 
information collection and 
recordkeeping requirements, indirect 
costs, nonquantifiable costs, competitive 
effects, enforcement costs or aggregate 
effects on small entities. 

The Assistant Secretary has 
determined that the Virginia Abandoned 
Mine Land Reclamation Plan will not 
have a significant effect on the quality 
of the human environment because the 
decision relates only to policies, 
procedures and organization of the 
Commonwealth's Abandoned Mine 
Land Reclamation Program. Therefore, 
under the Department of Interior Manual 
(DM) 516.2.3(A)(1). the Assistant 
Secretary's decision on the Virginia Plan 
is categorically excluded from the 
National Environmental Policy Act 
requirements. As a result, no 
environmental assessment or 
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environmejila) impact statement (EIS) 
has been prepared on this action. It 
should be noted that a programmatic 
EIS was prepared by OSM in 
conjunction with the implementation of 
Title IV. Also, an environmental 
anaivsis or an EIS will be prepared for 
the approval of grants for the 
abandoned mine lands reclamation 
projects under 30 CFR Part 886. 

Dated: December 10.1981. 

|. R. Harris. 

Director, Office of Surface Mining. 

Dated: December 10.1081. 

W. L. Dare. 

Assistant Secretary—Enejgy and Minerals. 

Therefore. Part 946 is amended by 
adding Section 20 to read as follows: 

PART 946—VIRGINIA 

§ 946.20 Approval of Virginia abandoned 
mine plan. 

The Virginia Abandoned Mine Plan, 
as submitted on September 22.1980, is 
approved. Copies of the approved 
program are available at: 

Office of Surface Mining Reclamation 
and Enforcement. Region 1.603 Morris 
St.. Charleston. West Virginia 25301 
Department of Conservation and 
Economic Development. Powell and 
River Streets. Big Stone Cap. Virginia 
llie Office of Surface Mining 
Reclamation and Enforcement. 1951 
Constitution Avenue, NW., 
Washington. D.C. 20240 

(VS Ooc niMl ■;4» ml 
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30 CFR Part 946 

Approval of Permanent Regulatory 
Program Submission; Commonwealth 
of Virginia 

agency: Office of Surface Mining 
Reclamation and Enforcemenh Interior. 
action: Final rule: conditional approval 
of Virginia's proposed permanent 
regulatory program. 

sumisary; On August 13.1981. the 
Commonwealth of Virginia resubmitted 
to the Department of the interior its 
proposed permanent regulatory program 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). This 
follows on Initial approval in part and 
disapproval in part of the proposed 
program which was published in the 
Federal Register on October 22,1980, 45 
ra 69977-70000. The purpose of the 
resubmission is to demonstrate the 
State's intent and capability to 
administer and enforce the provisions of 
SMCRA and the permanent regulatory 


program regulations. 30 CFR Chapter 
VII. Only those portions of the 
Commonwealth's original submission 
which were not initially approved or 
which were changed axe considered in 
this decision. A new Part 946 is being 
odded to 30 CFR Chapter VIl to 
implement this dc^cision. This rule grants 
conditional approval of the Virginia 
permanent regulatory program. 
EFFEcmfE date: This conditional 
approval is effective December 15,1961. 
lliis conditional approval will terminate 
as specified in 30 CFR 946.11 unless the 
deficiencies identified below have been 
corrected in accordance with the dates 
specified in 30 CFR 946.11, adopted 
below. 

address: Copies of the Virginia 
program and the administrative record 
on the Virginia program are available 
for public inspection and copying during 
regular business hours at: 

Office of Surface Mining. Room 153. 
Interior South Building. 1951 
Constitution Avenue. N.W., 
Washington. D.C 20240. Wione: (202) 
343-4728 

Office of Surface Mining. Region I, 603 
Morris Street. Charleston, West 
Virginia 25301. Phone: (304) 342-8125 
Virginia Division of Mined Land 
Reclamation. P.O. Drawer U, 620 
Powell Avenue. Big Stone Gap. 
Virginia 24219, Phone: (703) 523-2925 
For locations where copies of the full 
text of the program are available for 
inspection, see “SUPPLFidENTARY 
INFORMATION.” 

FOR FURTHER INFORMATION CONTACT: 

Mr. Arthur Abbs. Chief. Division of 
State Program Assistance, Program 
Operations and Inspection. OfBce of 
Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, South Building. 1951 
Constitution Avenue. N.W., Washington, 
D C. 20240, Phone: (202) 343-5351. 
SUPPLEMENTARY INFORMATION: A. 

Copies of the full text of the program are 
available for inspection during regular 
business hours at the following 
locations: 

Office of Surface Mining, Lebanon 
District Office. Flannagan and Carroll 
Streets, Lebanon, VA 24266, Phone: 
(703) 889-4032 

Dept, of Conservation and Economic 
Development. 1100 State Office Bldg., 
Richmond, VA 23219, Phone: (804) 
788-2121 

Buchanan County Public Library. 
Grundy, VA 24614, Phone; (703) 546- 
1141 

Lee County Public Library. 406 Joslyn 
Avenue, Pennington Gap, VA 24277, 
Phone: (703) 546-1141 


Scott County Public Library, Cate City, 
VA 24251, Phone: (703) 386-3302 
Tazewell County Public Library, Main 
Street, Tazewell, VA 24651. Phone: 
(703) 988-2541 

O^ice of Surface Mining, Richlands 
Field Office, Gateway Shopping 
Center, Highway 460, Richlands. VA 
24641. Phone: (703) 964-4022 
The Virginia State Library. 12th and 
Capital Streets, Richmond, VA 23219. 
Phone: (804) 786-8029 
Dickenson County Public Library. 
Clintwood, VA 24228, Phone: (703) 
926-6617 

Russell County Public Library, Library 
Courthouse, Lebanon, VA 24266. 
Phone: (703) 889-2881 
Wise County Public Library, Ridgefield 
Acres, Wise. VA 24293, ^one: (703) 
328-8061 

Background 

The general background on the 
permanent program, the program 
approval process, and the Virginia 
program submission were discussed in 
the Federal Register notice of October 

22.1980 (45 FR 60976-69981). 
Amendments to the Federal regulations 
were published January 23.1981 (46 FR 
7894. FR 7906); July 17,1981 (46 FR 
37232); August 17,1981 (48 FR 41702); 
September 29.1981 (46 FR 47720). 
October 8.1981 (46 FR 50018); October 

28.1981 (46 FR 53376): and November Z 
1961 (46 FR 54495). An interpretive rule 
was published November 7,19B0 (45 FR 
73945). Additional regulations were 
suspended pending further rulemaking 
August 19,1981 (46 FR 42063). 

Also, in the October 22,1980 Federal 
Register notice, the Secretary 
announced his partial approval and 
partial disapproval of the Virginia 
program. The rules and legislative 
provisions in the Commonwealth's 
initial submission were approved with 
the exceptions noted under the heading 
•SECRETARY'S DECISION", October 
22,1980 (45 FR 69996-70000). 

A. Background on the Virginia 
Resubmission 

In accordance with the procedures set 
forth in 30 CFR 73Z13(f). the 
Commonwealth of Virginia originally 
had 60 days from the date of publication 
of the Secretary's partial approval 
decision on October 22,1980, to 
resubmit a revised program for 
consideration. On December 3.1980. the 
Virginia Circuit Court for Dickenson 
County enjoined the Virginia 
Department of Conservation and 
Economic Development from submitting 
or resubmitting to the Office of Surface 
Mining (OSM) the Virginia Permanent 
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State Program. 'Phc Court also enjoined 
Virginia from implementing or enforcing 
the Virginia Permanent State Program. 
On fuiy 22.1981, acting upon a motion 
by Virginia, tho Court modified its order 
to permit the submission to OSM of the 
revised program. The Slate submitted its 
revised program for consideration on 
August 13,1981. Announcement of 
Virgin!a*s resubmission was made In 
newspapers of general circulation 
within the Commonwealth of Virginia 
and published in the Federal Register on 
August 17,1981 (46 FR 41525-41527). 

That Federal Register notice also 
announced a public comment period 
extending to ^ptember 4.1981, and a 
public hearing which was held on 
Septembers, 1981, in Wise, Virginia. In 
response to environmental public 
interest groups, the public comment 
period was extended until September 8. 
1981. This extension was announced In 
the Federal Register on August 31,1961. 
An additional 15 day public comment 
period was announced in the Federal 
Register on November 2,1981 (46 FR 
54385), in order to allow public comment 
on additional information submitted by 
Virginia and to consider the Virginia 
program in light of the new definition of 
"consistent with**, which sets a new 
standard for comparison of the State 
programs with the Federal regulations. 

30 CFR 732.15 (46 FR 53376-53384 
October 28,1981). The second public 
comment period ended on November 17, 
1961. Public disclosure of comments by 
Federal agencies was mode on 
December 9,1981 (46 FR 60216). 

On December 8.1981, the 
Administrator of the Environmental 
Protection Agency transmitted her 
written concurrence on the Virginia 
program. 

The Regional Director completed his 
program review on December 1,1961. 
and forwarded the public hearing 
transcripts, written presentations, and 
copies of all comments to the Director 
together with a recommendation that the 
program be conditionally approved. 

On December 8,1681, the Director 
recommended to the Secretary that the 
Virginia program be conditionally 
iipprove<L 

The basis and purpose statement for 
the Secretary*! decision to conditionally 
approve Virginia's program consists of 
this notice and the October 22, 1980 
Federal Register notice, announcing the 
Secretary's initial decision. The Virginia 
program consists of the formal 
submission of March 3, 1980 
(Administrative Record No. VA1), as 
amended on April la 1980. May 5. 198a 
lune 13. 198a June la 198a August 13. 
1981, Septemt^r 21 and 22, 1981, and 


October 19.1981 (Administrative Record 
Nos. VA 44. 65. 03, 94. 268. 314. 329). 

Throughout the remainder of this 
notice. "Virginia program*" or "Virginia 
submission*' is used to mean the 
documents cited above together with 
those parts of the initial submission 
partially approved on October 22.1980. 
The term ''resubmisslon" only refers to 
those portions of the Virginia program 
resubmitted on August 13.1981 
(Administrative Record No. VA 268). 

The term "September 21 and 22.1981, 
meeting" refers to a meeting held 
between OSM and the Virginia 
Department of Conservation and 
Economic Development (Administrative 
Record No. VA 314). the purpose of 
which was to discuss apparent 
deficiencies which had been found in 
the Virginia program submission. The 
term "October la 1981. letter** refers to 
a letter from Virginia to OSM 
responding to the fninutes of the 
September 21 and 22.1981, meeting 
(Administrative Record No. VA 329). 

The Secretary’s Findings below arc 
organized to follow the order set forth In 
Section 503 of SMCRA and 30 CFR 
732.15. These sections specify the 
findings which the Secretary must make 
before he may approve a regulatory 
program. When the Secretary 
announced his initial decision on the 
Virginia program, he included with the 
analysis his findings on the program 
provisions. In each instance, except as 
noted under the heading 
"SECRETARY’S FINDINGS" below. 
Virginia has amended its program 
through its resubmission and its October 
15.1981. letter to correct the deficiencies 
cited in the notice announcing the 
Secretary’s initial decision. Where 
appropriate, the reader is referred to 
specific findings in the October 22. 198a 
Federal Register notice for a complete 
discussion of the issues. 

B. Secretary's Findings 

1. The Secretary finds, in accordance 
with Section 503(a) of SMCRA and 30 
CFR 732.15, that Virginia has the 
capability to carry out the provisions of 
SMCRA and to meet its purposes in the 
following ways. 

(a) The Virginia Coal Surface Mining 
Control and Reclamation Act of 1979, 
House Bill 1514 (Virginia CSMCRA). and 
the regulations adopted thereunder 
provide, except as noted in the findings 
below, for the regulation of surface coal 
mining and reclamation operations on 
non-Federal and non-Indian lands in 
Virginia in accordance with SMCRA. 
This finding is based on the 
requirements of Section 503(a)(1) of 
SMCRA (30 U.S.C 1253(a)(l)l. The 
issues underlying this finding are 


anab^zed in Findings 4b. 4c, 4j. 4k. 4l. 4q 
and 4s. below. 

(b) The Virginia CSMCRA provides, 
except as noted in the finding below, 
sanctions for violations of Virginia laws, 
regulations or conditions of permits 
concerning surface coal mining and 
reclamation operations, and these 
sanctions meet the requirements of 
SMCRA, including civil and criminal 
actions, forfeiture of bonds, suspensions, 
revocations, and withholding of permits, 
and the issiiance of cease-and-desist 
orders by the Virginia Department of 
Conservation and Economic 
Development or its inspectors. 

This finding is based on the 
requirements of Section 503(a)(2) of 
SMCRA (30 U.S.C. 1253(aK2)]. The 
issues underlying this finding are 
analyzed in Finding 4j. below. 

(c) The Virginia Department of 
Conservation and Economic 
Development has sufficient 
administrative and technical personnel 
and suRident funds to enable Virginia 
to regulate surface coal mining and 
reclamation operations in accordance 
with the requirements of SMCRA. This 
finding is based on the requirements of 
Section 503(a)(3) of SMCRA (30 U.S.C 
1253(AK3)1. 

(d) Virginia SMCRA provides for the 
effedive implementation, maintenance, 
and enforcement of a permit system that 
meets the requirements of SMCRA for 
the regulation of surface coal mining 
and r^amation operations on non- 
Federal and non-Indian lands within 
Virginia. 

This finding is based on the 
requirements of Section 503(a)(4) of 
SMCTIA (30 U.S.C 1253(a)(4)l. 

(e) Virginia has established, except as 
noted in the findings below, a process 
for the designation of areas as 
unsuitable for surface coal mining In 
accordance with Section 522 of S.MCRA. 
30 U.S.C. 1272. 

This finding it based on the 
requirements of Section 503(a)(5) of 
SMCRA 130U.S.C. 1253(a)(5)J. The 
issues underlying the finding are 
analyzed in Finding 4k. below. 

(f) Virginia has established, for the 
purpose of avoiding duplication, a 
process for coordinating the review and 
issuance of permits for surface coal 
mining and reclamation operations with 
other Federal and State permit 
processes applicable to the proposed 
operations. 

This finding is based on the 
requirements of Section 503(a)(6) of 
SMCRA (30 U.S.C 1253(a)(e)]. 

(g) Virginia has. except as noted in the 
findings below, fully enacted regulations 
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con&lslont with regulations issued 
pursuant to SMCRA, 

This finding is based on the 
requirements of Section 503(a)(7) of 
SMCRA |30 U,S.C. 1253(a)(7)|. The 
issues underlying this finding are 
analyzed in Findings 4b. 4c. 4d. 4]. 4k. 4l« 
and 4q. below. 

2. As required by Section 503(b)(l)-(3) 
of SMCRA. 30 U.S.C 1253(bKl)-(3). and 
30 CFR 732.11-732.13. the Secretary has. 
through OSM: 

(a) Solicited and publicly disclosed on 
December 9.1981. (40 FR 60216). the 
views of the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other Federal agencies concerned 
with or having special expertise 
pertinent to the proposed Virginia 
program: 

(b) Obtained the written concurrence 
of the Administrator of the 
Environmental Protection Agency with 
respect to those aspects of the Virginia 
program being approved today which 
relate to air or water quality standards 
promulgated under the authority of the 
Clean Water Act. as amended. 33 U.S.C 
1151-1175. and The Clean Air Act. as 
amended. 42 U.S.C. 1857 et seq,: and 

(c) 1 leld a public review meeting in 
Dig Stone Gap. Virginia on April 10. 

1960. to discuss the completeness of the 
Virginia program submission, held a 
public hearing in Wise. Vii^ia on July 
17,1980. on the adequacy of the Virginia 
program submission, and held a public 
hearing on the resubmiasion of the 
Virginia program on September 3.1981. 
in Wise. Virginia. 

3. llie Secretary finds that the 
Commonwealth of Virginia has the legal 
authority and Qualified personnel 
necessary for the enforcement of the 
environmental protection standards of 
SMCRA and 30 CFR Chapter VII. 

This finding is based on the 
requirements of Section 503(b)(4) of 
SMCRA (30 U.S.C 1253(b)l4)|. 

4. In accordance with 30 Cfl^ 732.15, 
the Secretary finds, on the basis of 
information in the Virginia program 
submission, including the section-by¬ 
section comparison of the Virginia law 
and the regulations with SMCRA and 30 
CFR Chapter VII, public comments, 
testimony and written presentations at 
the public hearings, and other relevant 
information, that: 

4a, The Virginia program provides, 
except as noted in the findings below, 
for Virginia to carry out the provisions 
and meet the purposes of SMCRA and 
30 CFR Chapter VII. The issues 
underlying this finding ore analyzed in 
the findings discussed throughout this 
Federal Register notice. 


4b, As discussed in Finding 4(b) of the 
October 22,1980 Federal Register notice, 
Virginia submitted eight "stale window" 
alternative approaches to the 
requirements of 30 CFR Chapter VII 
under the provisions of 30 CFR 731.13 
(44 FR 15324). The Federal standards for 
reviewing State alternatives were 
amended in the final rules published in 
the Federal Register on October 28.1961 
(46 FR 533376-533389). That notice 
further stated that the Secretary would 
evaluate the Virginia program under the 
new criterion established in the new 
rule. As a result, the Virginia alternative 
proposals were reviewed under the new 
criterion which provides that a Stale 
may adopt any provisions which are as 
effective as the Federal regulations^ In 
addition, the new rule eliminated the 
requirement that a State demonstrate 
that the proposed alternative Is 
necessary because of local requirements 
or conditions. 

The Virginia alternatives were 
discussed at Findings 4(b)(i) through 
4(b)(viii) in the October 22 ,1960 Floral 
Renter. In view of the subsequent 
change in the Federal rule concerning 
evaluation of alternatives, they are no 
longer considered os a group. Discussion 
of the original alternatives is arranged in 
this Federal Register notice as follows: 

Existing Structures as discussed in 
Finding 4(b)(i) of the October 22. 1980 
Federal Re^ster notice, is now 
discussed in Finding 4(dKiii). 

Designating Areas Unsuitable for 
Surface Coal Mining Operations as 
discussed in Finding 4(b)(ij) of the 
October 22.1980 F^eral Register notice, 
is now discussed in Finding 4(k)(ui). 

Backfilling and Grading Previously 
Mined Arvos as discussed In Finding 
4(b)(iii) of the October 22,1980 Federal 
Register, is now discussed in Finding 
4(cJ(ill). 

Topsoi! Removal as discussed in 
Finding 4(b)(iv) of the October 22.1980 
Federal Re^sler, is now discussed In 
Finding 4(c)(iv). 

Sediment Ponds as discussed in 
Finding 4(b)(v) of the October 22,1980 
Federal Register, is now discussed in 
Finding 4(c)(v). 

Disposal of Excess Spoil as discussed 
in Finding 4{b)(vi) of the October 22, 

1980 Federal Register, is now discussed 
in Finding 4(c)(vi). 

Steep Slope Mining as discussed in 
Finding 4(b)(vii) of the October 22.1960 
Federal Re^ster, is now discussed in 
Findinff 4(c)(vii). 

Haul roads as dlsctissed in Finding 
4(b)(viii) of the October 22,1980 Federal 
Register, is now discussed in Finding 
4(c)(viii). 

4c, The Secretary finds that the 
Virginia Department of Economic 


Development has authority under 
Virginia laws to implement, administer, 
and enforce all applicable requirements 
consistent with 30 CFR Chapter VII, 
Subchapter K. and the Virginia program 
includes provisions, except as noted 
below, adequate to do so. Special 
provisions comparable to 30 CFR Parts 
620. 822 and 825 for anthracite mines 
and operations in alluvial valley floors 
are not applicable to or Included in the 
Virginia law or regulations. This finding 
is made under the requirements of 30 
CFR 73215(b)ll). 

Virginia incorporates provisions 
corresponding to Sections 515 and 516 of 
SMCRA in Chapter 19, Virginia 
CSMCRA Sections 45.1-242 and 45,1-243 
and in the Virginia Regulations 
Subchapter VK. 

Discussion of significant issues raised 
during the review of the Virginia 
environmental performance standards 
follows. 

(i) As discussed in Finding 4(c)(i) of 
the October 22,1980 Federal Register 
notice. Virginia Regulation VB17.48 
omitted the phrase "underground 
development waste and". Virginia has 
corrected Virginia Regulation V817.48by 
innorporaling these words. Therefore, 
the Secretary finds that the State 
provision Is consistent with the Federal 
requirements. 

(li) As discussed in Finding 4(c)(ii) of 
the October 22.1980 Federal Register 
notice. Virginia Regulation V617.59 
(Coal Recovery) had modified the term 
"best technology currently available" to 
read "best appropriate technology 
currently available." As requested by 
the Secretary (45 FR 69985). Virginia 
deleted the word "appropriate." 
However, in the resubmission the word 
"reasonably" was used instead of 
"currently" in this phrase. 

The Secretary has reconsidered the 
requirements of 30 CFR 817.59 and has 
concluded that Virginia*8 regulations 
would be consistent with the Secretary*8 
regulations, for purposes of Virginia 
Regulation 817.59. through use of either 
the term "appropriate" or "reasonably 
available" technology. The Intent of the 
section was to ensure that coal 
operators would conduct mining 
operations so as to maximize resource 
recovery while at the same time 
preserving the environmental balances 
after mining has ended. This same 
standard was met In the Secretary's 
regulations for surface mining activities 
in 30 CFR 816.59 thrcHigh the stipulation 
that the "best appropriate technology 
currently available" be used to maintain 
environmental integrity. The preamble 
to the Federal permanent program 
regulations does not e3cplain why 30 
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CFR 816.59 and 817.59 use different 
terminology, lliis finding is not intended 
to indicate that the **best technology 
currently available,** the "best 
appropriate technology currently 
available** or the **best technology 
reasonably available** are equivalent in 
every usage. Rather, it is a recognition 
that the purpose of 30 CFR 817.59. which 
is to ensure that maximi2ation of coal 
recovery not supersede the requirement 
of other standards, can be satisfied by 
any of the above terms (44 FR 15178-9. 
March 13,1979). For this reason, the 
Secretary finds that the State's provision 
in V817.59 is consistent with the Federal 
requirements. 

For purposes of the Virginia 
regulations, except Virginia Regulation 
V817.59. the Secretary finds that the use 
of the term "best technology reasonably 
available" Is not consistent with the 
definition of "best technology currently 
available** in 30 CFR 701.5 and its use in 
SMCRA. For example, in Virginia 
Regulation V786.21(c](4)(i}(A), regarding 
existing structures, the use of the term 
"best technology reasonably available** 
as defined in Virginia Regulation V701.5 
would mean that a sediment control 
measure would be required to 
"minimize, to the extent feasible, 
additional contributions of suspended 
solids to streamflow or runoff outside 
the permit area." However. U the term 
"best technology currently available" is 
used, the Virginia regulation would 
require sediment control measures "to 
prevent to the extent possible additional 
contributions of suspended solids to 
streamflow or runoff outside the permit 
area." The fact that Virginia requires 
coal mines to minimize sediment 
contributions using the "best technology 
reasonably available," indicates that ^e 
Virginia requirement is not as stringent 
as that contained in SMCRA. 

Approval of the Virginia program is 
conditioned upon the State adopting the 
term "best technology currently 
available" defining the term consistent 
with SMCRA and the Federal 
regulations, and incorporating the term 
into all Virginia regulations where "best 
technology reasonably available" is 
now used %vith the exception of Virginia 
Regulation V817.59. as discussed al^ve. 

(ill) As discussed in Finding 4(bHiii) of 
the October 22,1980 Federal Register 
notice, Virginia proposed alternative 
provisions in Virgiriia Regulations 
V816.107 and V817.107, which addressed 
backniling and grading of previously 
mined areas. The Secretary disapproved 
these provisions in the original 
submission. The Secretary listed six 
important considerations which he 
believed Virginia should address in its 


rationale supporting the proposal (45 FR 
69983). In Volume I. pages 11-25. of its 
resubmission, Virginia addressed these 
considerations with the exception of 
whether material will be placed in fills 
or otherwise disposed of off the 
premined bench. At the September 21 
and 22.1981, meeting. Virginia assured 
OSM that its program addressed this 
consideration though Virginia 
Reflations V828.13 and V626.15(f). 
which limit spoil placement and require 
that all overburden resulting from 
mining on previously mined benches be 
kept on the bench and not placed in fills 
except in limited and acceptable 
situations as set forth in Virginia 
Regulation V826.15(0* After considering 
Virginia's supporting rationale for the 
proposal and the disoission of the 
September 21 and 22 meeting, the 
Secretary Rnds that so long as it is 
Virginia's intention to interpret its 
regulations as requiring a variance from 
AOC under Virginia Regulation 
V626.15(f) before an operator may rely 
on the provisions contained in Virginia 
Regulations V816.107, V817.107 and 
V826.13 for previously mined areas, the 
Secretary's previous considerations 
have been addressed. Viigiiiia may, if it 
wishes, make this dear by incorporating 
the language of Virginia Regulation 
V826.15(f) in the other sections. The 
Secretary finds that the Virginia 
program addresses unique 
environmental circumstances, attendant 
to the remining of previously mined 
areas, which are not specifically 
addressed in SMCRA. Further, OSM has 
not yet promulgated regulations on this 
issue which Virginia could utilize in 
drafting its proposal. Therefore, the 
Secretary approves Virginia Regulations 
V816.107 and V817.107 for backBlling 
and grading of previously mined areas. 
Virginia may have to amend these 
regulations if necessary to be consistent 
with any rules subsequently 
promulgated by OSM on this subject 

(iv) As discussed in Finding 4(b)(iv) of 
the October 22,1980 Federal Register 
notice, the Virginia alternative to 30 CFR 
818.22 and 817J^ proposed that selected 
overburden materials may be 
substituted for or used as a supplement 
to topsoil if the slope of the land 
containing the topsoil is greater than 60 
percent and the selected overburden 
materials satisfy certain criteria. In 
those situations. Virginia would not 
require additional comparisons of the 
existing topsoil and the proposed 
substitute. In the October 22 ,1980 
Federal Register notice, the Secretary 
asked Virginia for assurances that the 
proposed alternative would be 
implemented consistent with the 


interpretive rules relating to topsoil 
substitutes and supplements (45 FR 
39447; June 10,1980). In Volume I, pages 
25-27, of the Virginia resubmission. this 
assurance was provided to the 
Secretary. In implementing the 
alternative on areas having a slope 
greater than 60 percent Virginia will 
require the operator to demonstrate that 
the substitute or supplemental material 
meets the minimum criteria. Since the 
Division of Mined Land Reclamation 
(DMLR) already has information to 
satisfy the interpretive rule regarding 
insufficient existing topsoil, the operator 
will not be required to submit the 
documentation for areas having a slope 
greater than 60 percent. Based on these 
assurances, the Secretary finds that 
Virginia's proposal is consistent with 30 
CFR 816J22(e) and 817.22(e) and the 
interpretive roiles relating to topsoil 
substitutes and supplements. 

(v) As discussed in Finding 4(b)(v) of 
the October 22,1980 Federal Register 
notice, the Secretary found that 
Virginia's provision for allowing the use 
of non-toxic and non-acid forming coal 
waste in the cx>n8truction of sediment 
structures under certain conditions 
would be acceptable if Virginia would 
requi re co mpliance with the provisions 
of 30 CFR 816.91 through 616.83 and 
817.91 through 817,93. Virginia 
Regulations V8ia91 throu^ V8ie.93 
and V817.91 through V817.B3 incorporate 
provisions identic^ to the Federal 
requirements. Furthermore, in Volume I. 
pages 32-34, of its resubmission. 

Virginia states that compliance with the 
Virginia regulations dted above is 
required in ail instances, including 
sediment ponds, where coal processing 
waste is used in dams and 
embankments. Therefore, the Secretary 
finds the Virginia proposal to be 
consistent with the Federal 
requirements. 

(vi) As discussed in Finding 4(b)(vt) of 
the October 22,1980 Federal Re^ster 
notice, Virginia proposed an ultemaHve 
for disposal of excess spoil in Virginia 
Regulations V816.75 and V817.75 which 
provided an additional method for the 
disposal of excess spoil in areas other 
than the actual mined area. In his initial 
decision, the Secretary found the 
proposed alternative to be less stringent 
than the requirements of the Federal 
regulations and SMCRA (45 FR 69984). A 
number of findings were included in the 
Secretary's decision which addressed 
logistical problems in construction and 
design and the omission of certain 
statutory requirements. These included: 
1. Drainage over the outslope; 2. failure 
to remove vegetation and topsoil: 3. end- 
dumping. 4. failure to require 
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undcrdrains under the non siructural 
zone: 5. lack of specified lift thicknesses; 
6. lack of a filter system to protect the 
underdrains; and 7. lack of controlled 
transportation of spoil, llie resubmitted 
program made no changes to the original 
regulations. Mowever, in Volume I. 
pages 3S^2 of the Virginia 
resubmission. Virginia provided 
justification in support of the proposal 
which is discussed below. 

a.l. Drainage over the Out-slope. 
Virginia provision provides that water 
may be discharged over the out-slope of 
fills. The State's justification is that 
SMCRA does not expressly prohibit this 
provision since Section 515(b)(22)(c) of 
SMCRA simply requires "appropriate** 
systems to control surface and 
subsurface drainage. Virginia maintains 
that as long as the drainage system is 
properly designed, its proposal is no less 
effective than the requirements of 
SMCRA. Although the Secretary 
recognizes that it may be feasible to 
locate ditches on fill material, the 
Virginia regulation, standing alone, does 
not indicate how Virginia intends to 
control design and construction of such 
ditches to minimize the risk of 
infiltration from the ditch adversely 
impacting the integrity and stability of 
the fill 

2. Failure to Remove Vegetation and 
Topsail. Virginia contends that since the 
language of 30 CFR 730.5 requires only 
that State submissions contain 
requirements corresponding to 
"applicable provisions" of SMCRA. it 
may omit those requirements in Section 
515(b)(22) of SMCRA. such as removal 
of organic material and construction of 
underdrains in portions of the fill in 
which such requirements are not 
necessary to the "zoned" concept of 
constructing fills proposed by Virginia. 
The Secretary finds that alt provisions 
of Section 51S(bM22) of SMCRA are 
applicable to disposal of excess spoil in 
Virginia. The only instance in which the 
Secretary believes that the selected 
provisions of 51S(bK22) would not be 
"applicable" would be where, due to 
conditions In the area of mining, such as 
terrain, climate, biologic, chemical or 
other physical conditions, the particular 
requirement is not applicable. The 
Secretary does not believe that the 
SMCRA allows the State to select 
"applicable" requirements solely based 
upon the method of mine design 
selected. 

3. End'Dumping. Virginia maintains 
that spoil in the structural zone would 
be placed in near horizontal lifts and 
compacted to densities and strengths 
required to assure proper stability. 
Further, spoil in the non-structural zone 


would be placed to assure moss stability 
and prevent mass movement. Rased on 
these assurances, the Secretary finds 
that the Virginia provisions for * 
controlled placement are consistent with 
30 CFR 816.71(f) and 817.71(0. 

4. Failure to Require Underdrains 
Under the Non^tructural Zone. Virginia 
contends that the construction of 
underdrains in the non^structural zone is 
not necessary in all situations and 
therefore Is not an **applicable 
provision" as addressed by 30 CFR 
730.5. See the previous discussion 
concerning this issue in "2" above. 

5. Lock of Specified Lift Thicknesses. 
See discussion of this issue in "3** 
above. 

6. Lack of Filter System to Protect 
Underdrains Virginia disagrees %vith the 
Secretary's finding that filter systems 
must be required to protect the 
underdrain system. While Virginia's 
provision requires filters "unless 
otherwise approved" by the regulatory 
authority, Virginia's resubmlsslon 
Volume 1, page 40-41, states that "a 
filter system may not be required for a 
given design" but fails to illustrate 
situations where the absence of a filter 
system is acceptable. Filters are state* 
of-thc*art for protection of underdrain 
permeability and prevention of piping, 
and thus intrinsic to 

"appropriate . . . internal drainage 
systems ... to prevent spoil erosion 
and movomenf*, as required by 
515(b)(22)(c) of SMCRA. Therefore, the 
Secretary's concern remains and 
Virginia's argument is rejected. 

7. Controlled Transportation of Spoil. 
The Secretary objected to the lack of 
provisions for controlled transportation 
of spoil In Virginia's resubmission, the 
State contends that its regulations 
required controlled transportation. 
Virginia Regulations V816.71[g) and 
V817.71(g) require that a spoil be 
transport^ and placed in a controlled 
manner. Based on discussion of those 
requirements in the program 
resubmission and the requirements of 
Virmnia's regulations, the Secretary 
finds Virginia's provisions for controlled 
transportation are consistent with the 
Secretary's regulations. 

Virginia fails to address certain other 
concerns raised in the October 22,1980, 
decision related to Virginia Regulations 
V816.75 and V817.75, which govern 
disposal of spoil. These issues will not 
be discussed again at this juncture, but 
may be found in Administrative Record 
No. VA 122. 

Because most of the Secretary's 
concerns regarding Virginia Regulations « 
V816.75 and V617.75 remain unresolved, 
the Secretary cannot accept these 


regulations and conditions approval of 
the Virginia program on deletion of 
these provisions. 

b. Although Virginia failed to correct 
the deficiencies in its regulations, it did 
submit proposed regulations which 
would modify Virginia Regulations 
V816.75 and Vei7.75. The State believes 
that the proposed regulations would 
address all of the concerns of the 
Secretary as expressed in the initial 
decision. 

The modified version of V810.75 
contained in Volume I. Appendix D. of 
the resubmission, is proposed as an 
alternative to resolve the issues raised 
by the previously discussed rules. 
Subject to public comment when 
Virginia submits these provisions as a 
program amendment, they appear to 
resolve all of the issues with the 
exception of the following. 

In Volume I. page 35-42. of its 
resubmission, Virginia states that 
Virginia Regulation V816J5(d) was 
modified to require removal of organic 
material in the non*8tructural zone. The 
Secretary cannot determine that this 
change has been made. This deficiency 
may be corrected by changing the 
proposed V816.75(d) and V817.75{d) to 
read ", . .. topsoil in the structural zone 
of the embankment and the nom 
structural zone of the fill shall be 
removed . . ." Virginia officials agreed 
to make this correction at the September 
21 and 22,1981, meeting. 

With the above change, the proposed 
modlHed version of V816.75 and V817.75 
would appear, subject to public 
comment, to be acceptable as 
regulations which are consistent with 
the Federal regulations and in 
accordance with Section 515(b)(22) of 
SMCRA. Once this change is made and 
the regulation formally promulgated, 
Virginia may resubmit it as an 
amendment to the program being 
conditionally approved by this notice. 

(vii) As discussed in Finding 4(b)(vii) 
of the October 22,1980 Federal Register 
notice, Virginia proposed an alternative 
in Virginia Regulations V826.12(b) and 
(g) regarding stability of backfilled areas 
and incorporation of drainage channels, 
terraces, and roads into the backfilled 
area. The Secretary disapproved these 
provisions in Virginia's original 
submission. 

Virginia Regulation V826.12(b) allows 
the regulatory authority to specify a 
static safety factor higher or lower than 
1.3. 30 CFR 826.t2(b) requires a safety 
factor of 1.3. in Volume I pages 42-47, of 
its resubmission. Virginia has provided 
additional rationale in support of its 
proposal and cited a publication by 
Bowles, 1977, entitled Foundation 
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Analysis and Design^ which contains an 
assessment of accuracy in developing 
design/analysis methods. Virginia also 
provided a compilation of a family of 
curves constructed from stability 
analysis of various fill embankment 
configurations using an array of strength 
and hydraulic parameters prepared by 
D'Appolonia Engineers under contract 
to Virginia which demonstrated the 
need to consider special design 
considerations due to the particular 
conditions existing in the steep sloped 
areas of Virginia. Based on this 
additional information, the Secretary 
accepts Virginia's position that 
application of safety factors must be 
based on their relaUon to the overall 
knowledge and uncertainty that exists 
under site-spedflc circiunstances. The 
Secretary continues to believe that a 
factor of safety of 1.3 represents good 
engineering practices for backfilled 
areas under most design conditions. 
However, the Secretary recognizes that 
the degree of uncertainty in the stability 
calculation can be reduced through 
thorough geotechnical testing and 
analyses. For these reasons, and 
because Virginia will strictly limit any 
variances, the Secretary accepts 
Virginia's regulation based on Virginia's 
assurance that it will allow a factor of 
safety of no lower than 1.2. The 
Secretary feels this lower limitation is 
justified based upon accepted 
engineering practice and the necessity to 
ensure that backfilled areas achieve an 
adequate long term stability as required 
by SMCHA. Virginia has indicated that 
it will limit its proposal to allow a factor 
of safety of no lower than 1.2. Based on 
this assurance, the Secretary finds this 
part of the Virginia program consistent 
with the Federal requirements. 

Viiginla Regulation V826.12(g) allows 
the uppermost portion of the highwall to 
be incorporated into a road or ^ainage 
structure at the top of the backfill area. 
This provision was disapproved by the 
Secretary in the October 22,1980 
Federal Register notice. In the Virginia 
rt> submission Virginia did not amend 
this proposal to include the suggestions 
of OSM that vertical highwalls be 
"shaved" to blend into the surrounding 
terrain and complement the existing 
drainage patterns and that only short 
sections of rock or sandstone might be 
allowed to remain (Administrative 
Record No. VA 265). In its October 15, 
1981 letter. Virginia provided assurance 
that in the interim period prior to the 
promulgation of a regulatory change, it 
will require the shaving or blending of 
highwalls serving as an integral part of a 
road or drainage strqcturo to conform to 
the surrounding terrain. Based on this 


assurance, the Secretary is conditioning 
approval upon the State adopting 
regulations or otherwise amending its 
program to require that where roads or 
drainage structures would be left at the 
top of the backfill area, the highwall 
must still be eliminated by shaving and 
blending into the surrounding natural 
terrain. 

(viii) As discussed in Finding 4(b)(viii) 
of the October 22,1960 Federal Register 
notice. Virginia allows substrata 
materials exposed by road cuts to be 
used in place of topsoil or other suitable 
materials, if such materials are 
demonstrated to be topsoil substitutes 
satisfactory for establishing vegetation, 
as required by Virginia Regulation 
V816.2^e)(l)(A). 

As discussed in Finding 4(c)(iv) 
above, Virginia has provided assurances 
that its provisions will be implemented 
consistent with the interpretive rule 
published by OSM in the Federal 
Register on June 10.1980 (45 FR 39447). 
Based on this assurance, the Secretary 
approves this part of the Virginia 
program. 

(ix) In Virginia Regulation V816.33 
and the Virginia Coal Surface Mining 
Technical Handbook. Virginia does not 
provide for requirements consistent with 
30 CFR 810.43(d) (Hydrologic Balance: 
Diversions), which prohibits locating 
diversions where they would increase 
landslide potential or constructing them 
on existing landslide areas. 

Furthermore, Virginia has no provision 
consistent with the requirement in 30 
CFR 616.43(f)(4) that excess excavated 
material from diversion construction be 
treated as excess spoil. The Virginia 
program also fails to provide any 
alternative standards for the disposal of 
such material. 

The Secretary finds Virginia's 
regulations not as effective as the 
F^eral regulations and not consistent 
with Section 515(b)(4) of SMCRA. which 
requires all surface niining and 
reclamation operations to stabilize and 
protect all surface areas to control 
erosion and water pollution. Therefore, 
approval of the Vii^ia program is 
conditioned upon the Slate amending its 
program to standards for diversion 
structures consistent with those in 30 
CFR 816.43(d), 616.43(f) (3) and (4). 

(x) In Virginia Regulations V816.37(b) 
and V817.37(b), Virginia authorizes the 
granting of exemptions from Virginia 
Reflations V816.37(a) and V817.37(a), 
which require that discharges meet all 
applicable Federal and State laws and 
relations and applicable effluent 
limits set forth in the National Pollutant 
Discharge Elimination System (NPDES). 
The exemption would be allowed when 


the operator demonstrates with pre* 
existing baseline data that the existing 
water quality does not meet the effluent 
limitations. The applicable effluent 
limits are set forth to conform with the 
NPDES under the Federal Water 
Pollution Control Act of 1972 (P.L 92- 
500. as amended by P.L 95-217) 
program. This program is administered 
by the Environmental Protection Agency 
under 40 CFR 434. The Secretary finds 
the Virginia provisions which allow the 
exemption inconsistent with Sections 
515(b)(8)(c) and (10)(B) of S.MCRA and 
30 CFR 816.42 and 817.42. which require 
discharges to comply with applicable 
Federal laws. Therefore, as a condition 
of approval, Virginia must remove the 
exemption provided for under Viiginia 
Regulations V816.37(b) and V817.37(b). 

(xi) Virginia's blasting regulations 
diBer from the Federal regulations and 
in certain instances omit requirements 
of SMCRA. These departures are as 
follows: 

(1) Blasting Schedule, Virginia 
Regulations V816.61(b) and V816.64(a)(l) 
allow up to fifty (50) pounds of 
explosives to be detonated without 
publishing notice in the operator's 
blasting schedule. The Federal 
requirements in 30 CFR 816.61(b) and 
816.64(a)(1) provide that blasts using 
more than five pounds of explosive or 
blasting agent shall be conducted 
according to the published schedule. 
Thus, Viiginia's provisions are 
inconsistent with the Federal 
requirements. As a condition of 
approval. Virginia must modify its 
regulations to fully inform the public of 
all blasts in which more than five 
pounds of explosive or blasting agent 
are to be detonated. 

(2) Vibration Limit In Virginia 
RegidaUons V8ia65(i) and V817.65(l). 
Virginia allows the maximum ground 
vibrations from an explosive detonation 
to be 2.0 inch per second. 30 CFR 
Bie.65(i) requires a 1.0 inch per second 
limit. Tlie UJS. District Court for the 
District of Columbia did not invalidate 
or remand 30 CFR 816.65(i) in its May 16, 
1980. decision on the permanent 
program rules (In re: Permanent Surface 
Mining Regulation Litigation, Qvil No. 
79-1144), although the Court of Appeals 
had done so with a similar provision in 
the interim program regulations. 30 CFR 
715.19(e)(2)(ii] [In re: Permanent Surface 
Mining Regulation Litigation, appeal 
from Civil No. 78-0162). Therefore, as a 
condition of approval. Virginia must 
amend its regulations to adopt the 1.0 
inch per second criterioh. 

(3) Distance Factor. Virginia 
Regulations V816.65(k) and V817.65(k) 
allow for a scaled distance factor of ^ 
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tu be uAed in determining the maximum 
pounds of explosive to be used per 
delay. 30 CFR 816.65(k) requires a scaled 
distance of 60. The scaled distance 
factor is related to the maximum ground 
vibration. As noted In (2) above, 

Virginia must amend Its regulations to 
adopt a 1.0 inch per second standard for 
ground vibration. For the same reasons, 
Virginia must adopt a factor of 60 in 
accordance with Federal requirements. 

(xii) Virginia Regiiiations V816.76 and 
V817.76 allow disposal of excess spoil 
on areas other than the permit area 
where environmental benefits will 
occur. The Virginia regulations provide 
that excess spoil must be placed on (a) 
another area under a permit, (b) 
abandoned mine lands under a contract 
for reclamation according to OSKf s 
Abandoned Mine Lands Guidelines and 
approved by DMLR, or (c) any other 
area upon approval of DMLR. 

Section 515(b)(22)(B) of SMCRA 
requires that Ae areas for disposal of 
excess spoil be within the bonded 
permit area. The Secretary interprets the 
provision relating to the use of excess 
spoil on abandoned mine lands to mean 
that the project is approved and funded 
through the State Reclamation Plan 
submitted under Section 405 of SMCRA. 
llie Secretary considers the existence of 
0 contract for such abandoned mine 
land reclamation to be equivalent to a 
permit and bond. Based on the above, 
the Secretary finds Virginia Regulations 
V816.76 (a) and (b) and V817.76 (a) and 
(b) consistent with Section 515fb)(22) of 
SMCRA. However. Virginia Regulations 
V816.76(c) and V817.76(c) do not appear 
to provide any assurance of reclamation 
equivalent to a permit and bond. For this 
reason, the Secretary finds Vlri^nia 
Regulations V816.76(c) and V817.76(c) to 
be inconsistent with the provisions of 
Section 515(b)(22) of SMCRA. and 
approval of the Virginia program is 
conditioned on Virginia deleting this 
portion of the program. 

(xiii) The Virginia Coal Surface 
Mining Technical Handbook addresses 
removal of temporary diversions, but 
does not contain a requirement to 
remove the structure and regrade and 
revegetate the affected land similar to 
those in 30 CFR 816.43(e) and 816.44 (c) 
and (d). Instead, the Virginia program 
provides the following various 
alternative methods of removal* (a) The 
inlet of the diversion can be block^ and 
the water returned to its original 
channel: (b) the diversion can be 
backfilled and re\{egetated: (c) the 
diversion can be upgraded to a 
permanent diversion as necessary; or (d) 
other approved methods can be used. 
Alternative methods (a) and (d) do not 


appear to require that temporary 
diversions be removed and disturbed 
areas reclaimed after mining. For this 
reason, the Secretary finds (a) and (d) to 
be Inconsistent %vilh the Federal 
regulations. Alternative method (c) 
appears acceptable provided that the 
permanent diversion is approved in 
accordance with the standards for 
permanent diversions and the 
permanent diversion is consistent with 
the approved postmining land use. The 
Virginia regulation, however, does not 
spedfy what standards the permanent 
diiversion must meet and, therefore, the 
Secretary finds this provision to be 
inconsistent with the Federal 
regulations. Alternative methojl (b) may 
be acceptable, provided that the contour 
is regraded to blend with the original 
contour, the area is topsoiled in 
accordance with applicable regulations, 
and the other requirements of 30 CFR 
816.43(e) and 816.44 (c) and (d) are met 
Virginia's regulations do not specify 
what standards must be met for the 
reclamation of these backfilled areas 
and, therefore, the Secretary finds this 
provision to be inconsistent with the 
Federal regulations. As a condition of 
approval, Virginia must change its 
program to require removal of 
temporary diversions as provided in 30 
CFR 816.43(e) and 816.44 (c) and (d). 

4d. The Sectary finds that the 
Virginia Department of Conservation 
and Economic Development hat the 
authority under Vlrgiiiia laws and the 
Virginia program includes provisions, 
except as noted below, to implement, 
administer and enforce a permit system 
consistent %vith 30 CFR Chapter VU, 
Subchapter C. This finding is mode 
under the requirements of 30 CFR 
732.15{b)(12). 

Virginia incorporates provisions 
corresponding to Sections 506, 507,506, 
5ia 511 and 513 of SMCRA and 
Subchapter C of 30 CFR Chapter VII in 
Chapter 10, Virginia CSMCRA Sections 

45.1- 234, 45.1-235, 45.1-236,45.1-237, 

45.1- 238 and 45.1-239 and in the Virginia 
Regulations Subchapter VC* 

Discussion of significant issues raised 
during the review of the Virginia 
permitting provisions follows. 

(i) As discussed in Finding 4(d)(ii) of 
the October 22,1080 Federal Register 
notice, the term **known uses" was used 
in Virginia Regulation V783.15(a)(3). 
instead of "the uses" as found in 30 CFR 
783.15(a). In that finding, the Secretary 
pointed out the necessity of interpret^ 
"knowm uses" to include all potential 
uses. In Volume I, page 49. of the 
resubmission, Virginia has assured 05M 
that its regulations will be interpreted as 
requiring that a thorough investigation 


be conducted to identify all uses of 
groundwater and its function in the 
hydrologic balance through Virginia 
Regulations Parts V799 and V7tW 
regarding surface and underground 
mining permit application requirements 
for information on environmental 
resources and Virginia Regulations 
VTSazi and V784.17, which provide for 
protection of the hydrologic balance as a 
part of the reclamation plan. Based on 
this assurance, the Secretary finds the 
term "known uses" to be consistent with 
the Federal provisions. 

(ii) As discussed in Finding 4(d)(iii) of 
the October 22,1980 Federal Register 
notice, Virginia identified as an editorial 
error the use of the words "property to 
be mined" in Virginia Regxilation 
V782.13[a)(2) (3) and (4) instead of the 
phrase "area to be affected" as in 30 
CFR 782.13. Virginia has corrected the 
error and the Secretary finds the State 
provision to be consistent with the 
Federal requirements. 

(iii) As discussed in Findings 4(b)(i) 
and ^d)(iv) of the October 22,1980 
Federal Roaster notice. Virginia 
proposed guidelines in Virginia 
Relation V786.21(c) for permit review 
when the permit applicant requests an 
exemption from design criteria for an 
existing structure which would meet 
appropriate performance standards. 
Virginia identified those standards 
which would bo considered performance 
standards and those that would be 
considered design standards. The 
Secretary approved the Virginia 
procedures and found 14 of the 22 
provisions identified as performance 
standards acceptable in Virginia's 
program submittal. In its resubmission, 
Vir^nia has corrected the remaining 
problems by adopting the changes 
requested by the Secretary in his initial 
dedtlon of October 22,1980. All 22 
alterative performance standards 
proposed by Virginia are now consistent 
with 30 CFR Chapter Vn, Subchaptor K 
and Section 515 of SMCRA. and the 
Secretary finds the Virginia guidelines 
set forth in Virginia Regulation 
V786,21(e] to be consistent with 30 CFR 
786.21 and 30 CFR 701.11. 

(Iv) As discussed in Finding 4(d](v) of 
the October 22,1980 Federal Register 
notice. Virginia re gula tions omitted the 
requirement of 30 CFR 786.27(b) that 
there be a permit term allowing citizens 
to accompany inspectors on the mine 
site. In its resubmission. Virginia 
incorporated this provision in Virginia 
Regulation V786Jt7. The Secretary finds 
this provision to be consistent with the 
Federal requirements. 

(v) As discussed In Finding 4(d)(vi) of 
the October 22,1980 Federal Register 
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notice, Virginia indicated that Virginia 
Regulation V784.19(p) contained a 
typographical error. This error resulted 
in the omission of the requirement of SO 
CFR 784.16(e) that the plan for coal 
processing waste dams and 
embankments include a stability 
analysis of each structure if the 
structure is 20 feet or higher or 
impounds more than 20 acre feet. In the 
Virginia resubmission. Virginia 
Recitation V784.19(p) was deleted. 
However, the requirements which were 
previously omitted have now been 
incorporated In Virginia Regulation 
V784.19(f). The Secretary finds that this 
change renders Virginia's program 
consistent with the Federal 
requirements. 

The Secretary finds that the 
Virginia Department of Conservation 
and Economic Development has the 
authority to regulate or prohibit coal 
exploration consistent with 30 CFR Parts 
776 and 815 (coal exploration), and that 
the Virginia program includes provisions 
adequate to do so. This finding is made 
under the requirements of 30 CFR 
732.15(b)(3). 

The Virginia program incorporates 
provisions corresponding to Action 512 
of SMCRA and 30 CFR Parts 776 and 815 
in Chapter 19. Virginia CSMCRA 
Section 45.1-233 and in the Virginia 
Regulations Parts V776 and V815. 

4f. The Secretary finds that the 
Vir^nia Department of Conservation 
and Economic Development has the 
authority under Virginia laws and 
regulations to require that persons 
extracting coal incidental to 
govenunent'financed construction 
maintain information on site consistent 
with 30 CFR Part 707.12. This finding is 
made under the requirements of 30 CFR 
732.15(b){4). 

The Virginia program incorporates 
provisions corresponding to Section 528 
of SMCRA and 30 CFR Part 707 in 
Chapter 19. Virginia (3SMCRA Section 

45.1-253 and the Virginia Regulations 
Part V707. 

4g, The Secretary finds that the 
Virginia Department of Conservation 
and Economic Development has the 
authority under Virginia laws to enter, 
inspect, and monitor all coal exploration 
and surface coal mining and reclamation 
operations on non>Federal and non- 
Indian land within Virginia consistent 
with the requirements of Section 517 of 
SMCRA (inspections and monitoring) 
and 30 CFR Chapter VU. Subchapter L 
(inspections and enforcement), and that 
the Virginia program includes provisions 
adequate to do so. This finding is made 
undw the requirements of 30 CFR 
732.15(b)(5). 


Provisions corresponding to Section 
517 of SMCRA and Subchaptcr L of 30 
CFR Chapter VII for inspection and 
monitoring are found in Chapter 19. 
Virginia CSMCRA Section 45.1-244 and 
in the Virginia Regulations Subchapter 
VL (inspection and enforcement). 

4h, The Secretary finds that the 
Virginia Department of Conservation 
and Economic Development has the 
authority under Virginia laws and 
regulations and the Virginia program 
includes provisions for implementation, 
administration and enforcement of a 
system of performance bonds and 
liability insurance, or other equivalent 
guarantees, consistent with 30 CFR 
Chapter VII. Subchapter J. This finding 
is made under the requirements of 30 
CFR 732,15(b)(6). 

The performance bond and liability 
insurance provisions of Sections 507(f). 
509, 510 and 519 of SMCRA and 30 CFR 
Chapter VII. Subchapter) are 
incorporated in Chapter 19. Viiginia 
CSMCRA Sections 45.1-235(0). 45.1-238, 

45.1- 241.45.1-247 and in the Virginia 
Regulations Subchapter VJ. 

4L The Secretary finds that the 
Virginia Department of Conservation 
and Economic Development has the 
authority under Virginia law and 
provides regulations for civil and 
criminal sanctions for violations of 
Virginia law. regulations and conditions 
of permits and exploration approval, 
induding civil and criminal penalties, in 
accordance %vith Section 518 of SMCRA 
(30 U.S.C 1288) and consistent with 30 
CFR Part 845. 'I^is finding is made under 
the requirements of 30 CFR 732.15(b)(7). 

The Virginia program incorporates 
provisions corresponding to Action 518 
of SMCRA and 30 CFR. Part 845 in 
Chapter 19. Virginia CSMCRA Section 

45.1- 246 and in the Virginia Regulations 
Part V845. 

4j\ The Secretary finds that the 
Virginia Department of Conservation 
end Economic Development has the 
authority under Viiginia laws to issue, 
modify, terminate and enforce notices of 
violations, cessation orders and show 
cause orders in accordance with Section 
521 of SMCRA (30 U.S.C. 1271) and 30 
CFR Chapter VU. Subchapter L and that 
the Virginia program indudes 
provisions, except as noted below, 
adequate to do so. This finding is made 
under the requirements of 30 CFR 
732.15(b)(8). 

The authority to issue, modify, 
terminate and enforce notices of 
violation, cessation orders and show 
cause orders is contained in Chapter 19. 
Virginia CSMCRA Section 45.1-245 and 
in the Virginia Regulations Subchapter 
VL 


Discussion of significant issues raised 
during the review of the Virginia 
enforcement provisions follows. 

(i) As discussed in Finding 4(j)(i) of 
the October 22.1980 Federal Register 
notice. Virginia did not provide either a 
definition of an "authorized 
representative" or any provision stating 
that the field inspector would be a 
representative of the Director who 
would be authorized to issue notices of 
violations and cessation orders. The 
Secretary found this omission to be 
unacceptable. 

In Volume I. Appendix D. of the 
Viiginia resubmission, Virginia provided 
a designation of authorized 
representatives for specific enforcement 
procedures. This designation provides 
that the field inspector is an authorized 
representative of the Director. He or she 
may issue notices of violations and after 
consulting with his or her supervisor by 
either telephone or radio, may issue a 
cessation order for imminent danger or 
harm. However, Virginia failed to 
provide that if the supervisor is not 
available by either telephone or radio, 
the inspector will issue the cessation 
order for Imminent danger or harm on 
his or her own authority. While the 
Secretary acknowledges that there 
would be very few instances when 
prompt communication could not be 
made, he finds that it is imperative th t 
field enforcement personnel be 
authorized to act in such situations. 
Accordingly, approval of the Virginia 
program is conditioned upon revisions 
to the program which correct this 
deficiency. 

(ii) Virginia Regulations V843.12(c] 
and (f) specify the circumstances under 
which an operator may have more than 
90 days to abate a violation. The 
Viiginia provisions closely parallel the 
proposed Federal regulation providing 
for extensions of the 90 day abatement 
period (46 FR 22902; April 22.1981). 
However, in the Secretary's August 17. 
1981 final rule (46 FR 41705). certain 
revisions were made which resulted in 
some minor inconsistencies between 
Virginia's regulations and the final 
Federal rule. 

The changes made to the final Federal 
rule limited the granting of extensions to 
situations where, due to climatic 
conditions, abatement within 90 days 
would clearly cause more environmental 
harm than it would prevent or require 
action that would violate safety 
standards established by statute or 
regulation under the Mine Safety and 
Health Act. 

The Virginia regulations contain all of 
the final Federal requirements except 
the above noted changes. Where there 
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have been changes in the Federal 
regulations since the permanent 
program regulations were promulgated 
on March 13,1979. the Slates, for 
purposes of program approval, have the 
choice of meeting either the old 1979 rule 
or the newer rule; however, they must 
have rules consistent with one or the 
other. In this instance. Virginia meets 
neither the August 17,1981 rule nor the 
original 30 CFR 843.12, which did not 
allow extensions of the abatement 
period beyond 90 days. As a result, the 
Secretary finds Virginia Regulations 
V843.12(0(l) and V843.12(f){4) to be 
inconsistent with the Federal pro\ision8. 
As a condition of approval, Virginia 
must amend its provam to be consistent 
with the Federal rules. 

(iii) For the purpose of terminating a 
notice of violation, Virginia Regulation 
Va43.12(e) allows the determination that 
a violation has been abated to be based 
on information obtained from a 
government agency or a signed 
statement from a permittee that the 
violation has been abated. These 
methods for determining abatement are 
not permitted under Section 521(a)(5) of 
SMCRA or 30 CFR 843.12(e). 
Accordingly, approval of the Virginia 
program Is conditioned upon revisions 
to the program to require that an 
authorized representative of the 
regulatory authority confirm abatement 
of oil violations. 

(iv) Section 521(a)(4) of SMCRA 
requires that a show cause order be 
issued when it is determined that a 
pattern of violations exists which were 
caused willfully or by unwarranted 
failure of the permittee to comply with 
opplicable requirements. The ^cretary 
set forth an objective basis in 30 CFR 
B43.13(a) (3) and (4) to determine what 
would constitute a pattern of violations 
sufficient to require issuance of a show 
cause order. The Federal regulation 
requires that the Director '"shall 
determine that a pattern of violations 
exists if he finds that there were 
violations of the same or related 
requirements during three or more State 
inspections - . . within any 12-manth 
period.** Virginia has no such provision. 

llierefore, the Secretary finds that 
Virginia Regulation V843.13(b) is 
inconsistent with 30 CFR 843.13(d) (3) 
and (4). Approval of the Virginia 
program is conditioned upon revisions 
to the program to correct this deficiency. 

(v) Unlike 30 CFR S43.13(c), Virginia 
Regulation V843.1^c) fails to require 
that at the same time a show cause 
order is issued, a notice shall bo posted 
at the Slate office closest to the area of 
the surface coal mining and reclamation 
operations. Likewise, Virginia 
Regulation V843.13(c) fails to require 


that the notice of a public hearing 
concerning a show cause order also be 
posted at the State office closest to the 
area of the surface coal mining and 
reclamation operations. 

In the September 21 and 22.1961 
meeting, Virginia assured the Secretary 
that it intend, as a matter of policy, to 
post notice of the issuance of a show 
cause order and of any hearing thereon 
in accordance with 30 CFR 643.13(c). 

The notices will be posted at the Big 
Stone Gap office of the DMLR, the only 
office of the regulatory authority located 
in the coalfields. Based on this 
assurance, the Secretary finds that the 
Virginia program is consistent with 30 
CFR 843.13(c). 

4k The ^cretary finds that the 
Virginia Department of Conservation 
and Economic Development has the 
authority under Virginia laws and 
regulations to provide for designation of 
areas as unsuitable for surface coal 
mining consistent with 30 CFR Chapter 
VU, Subchapter F, except as noted 
below. This findiiig is made under the 
requirements of 30 CFR 732.15(b](9], 

Virginia incorporates provisions 
corresponding to 30 CFR Chapter Vn. 
Subchapter F in Chapter 19, Virginia 
CSMCRA Section 45.1-252, and in the 
Virginia Regulations Subchapter VF. 

Discussion of significant issues raised 
during the review of the Virginia 
provisions to desimate areas as 
unsuitable for surface coal mining 
follows. 

(i) As discussed in Finding 4(k)(i) of 
the October 22,1980 Federal Register 
notice, 30 CFR 764.15lb)(2) provides that 
the regulatory authority shall notify the 
general public of the receipt of a petition 
by a new*spaper advertisement placed in 
the locale of the area covered by the 
petition: in the newspaper of largest 
circulation in the State: and In any 
official State register of public notices. 
Virginia Regulation V764.15(b)(2) 
provides that the newspaper 
advertisement announcing receipt of a 
petition shall be placed only in a 
new*spaper of general circulation in the 
locale of the area. 

The newspaper of largest circulation 
in the State is the Woshingion Post 
Virginia maintains in Volume I. pages 
52-53, of the program resubmission that 
there is no broad interest in the 
Washington metropolitan area in 
designating lands unsuitable which 
would justify the expense of newspaper 
notices in the Washington PosL Virginia 
states that experience has shown that 
persons who have an interest in Virginia 
coal lands are either located in the coal 
fields, have agents or representolives in 
that region, or rely on newspapers 
published in that region for local 


information. Therefore, notices outside 
of the coal fields are unnecessary. 

In view of the above, the Secretary 
finds the Virginia provision for 
newspaper notices concerning the 
receipt of petitions to be as effective as. 
and therefore consistent with, the 
Federal rule in meeting the purpose of 
Section 522(c) of SMCRA to provide 
adequate public notice of designation 
hearings. 

(ii) As discussed in Findings 4(b)(ii) 
and 4(k)(ili) of the October 22,1980 
Federal Re^ster notice, Virginia 
Regulation V764.13 directs a petitioner 
to supply more information than is 
required by Section 522 of SMCRA and 
30 CFR 764.13. In additioa Virginia 
Regulations V764.15 and V764.17(a) 
reduce both the time limit for filing a 
petition in response to a permit 
application and the time limit for 
holding a hearing for a petition filed in 
response to a permit application. 

First with respect to the provision 
relating to information contained in 
petitions. Federal requirements 
concerning the information that a 
petitioner must provide for designations 
and terminations are specified at 30 CFR 
764.13(b) and 30 CFR 764.13(c]. 
respectively. These information 
requirements provide a very low 
threshold for the petitioner to meet in 
order to have a petition considered. 
Although Virginia seeks out more 
information in the filing of petitions than 
that spedfied In the Federal rule, 

Virginia indicated at the meeting of 
September 21 and 22,1981. that the 
additional Information only needs to be 
provided when it is known, and only to 
the extent kno%vn by the petitioner. 
Virginia is requesting this information to 
provide assistance to the regulatory 
authority in considering the petition 
(Administrative Record Nos. VA 268 
and 314). This explanation confirms that 
petitioners would not be required to 
research or otherwise collect 
information not already known to them, 
and based on this explanation, the 
Secretary finds Virginia provisions 
consistent with the Federal 
requirements. 

Secondly, Virginia Regulation 
V764.15(a)(7) allows the filing of a 
petition to designate an area for which a 
permit application has been filed at any 
time up to the end of the public comment 
period on that permit application. 
Virginia does not provide that the public 
comment period extends to the informal 
conference, as provided in 30 CFR 
784.15(a)(7). However, this is not so 
significant a difference as to make 
Virginia's provision less effective than 
the Federal rule. Under Virginia 
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Regulation V786.12 (b) and (c), the 
public has 30 days to comment on a 
permit application. This period would 
not be extended to any great extent by 
allowing petitions to filed up until the 
informal conference, because such a 
conference must be requested within 
that same 30-day period and must be 
held “within a reasonable time*' as 
provided by Virginia Regulation 
V786.14. In view of the minimal 
information required in a petition, these 
petitions should not require a great deal 
of time to prepare, and the difference 
between Virginia Regulation 
V764.15(a](7) and the Federal provision 
is not significant, since Virginia provides 
ample time for a petition to be filed. 

lliirdly. Virginia Regulation 
V764.17(a) requires that when the 
allegations are not complex, the hearing 
on a petition to designate lands 
unsuitable for surface coal filed during 
the public comment period on a permit 
application must be held within three 
months. This differs from the provisions 
of 30 CFR 764.17(a) and Section 522(c] of 
SMCRA. which provide for a hearing 
within ten months. 

Virginia says it intends to more 
closely coordinate the petition and 
permitting processes so as not to cause 
unnecessary delays in the permitting 
process. The requirement for conducting 
a public hearing on a petition within 
three months is an attempt by Virginia 
to separate petitions into those 
containing simple allegations and those 
containing complex allegations. If the 
petition allegations are simple, a hearing 
would be conducted within three 
months of receiving the petition. If the 
allegations are complex, the hearing 
dea^ine would extend up to the ten- 
month limit. Virginia's provision is not 
inconsistent with the Federal provisions, 
which merely require that hearings be 
held within ten months, rather than 
forbiding them to be held sooner even 
when the issues are simple. The 
clarification of the hearing procedures 
provided in Volume I. page 11. of the 
program resubmission addresses the 
concerns expressed by the Secretary in 
hit initial decision. 

The Secretary finds that each of these 
provisions is consistent with the Federal 
requirements* 

(iii) Virginia Regulation V762.5 
contains a definition of “substantial 
legal and financial commitments in 
surface or underground coal mining 
operation" (SLFC) similar to the F^era) 
definition at 30 CFR 762.5. 

However, in Volume U. page 5 of the 
resubmission Virginia explained that it 
interprets its definition to result in a 
finding of SLFC in cases where a person 
possessed mineral leases on properties 


prior to lonuary 4.1977. Virginia 
maintained that the acquisition of 
mineral rights leases is a capital- 
intensive investment and should be 
protected. 

The l^islative history of SMCRA 
clearly indicates that mere ownership or 
acquisition costs of the coal does not 
constitute SLFC. 

*The phfiiM subaiojiUal legal and financial 
commitmantM In the designation section and 
other provisions of SMCRA is Intended Co 
apply to situations where, on the basis of a 
long-term coal contract, investments have 
been made in power plants, railroads, coal 
handling and storage facilities and other 
capital-intensive activities. The Committee 
does not Intend that mere ownership or 
acquisition cost of the coal itself or the right 
to mine It should constitute 'substanbal* legal 
and financial commitments" |H.R. 06-210. 

95th Cong. 1st Sess. 95 (1077)). 

The Secretary's definition of SLFC in 
30 CFR 762.5 also states that the cost of 
acquiring the right to mine coal is not 
sufficient for SLTC. Program approval is 
conditioned on Virginia revising Its 
policy on SLFC to conform to the 
Federal requirements. 

4l. The Secretary finds that the 
Virginia Department of Conservation 
and Economic Development has the 
authority under Virginia laws and the 
Virginia program contains provisions for 
public participation in the development 
revision and enforcement of the Virginia 
regulations and program except as noted 
below. This finding is made under the 
requirements of 30 CFR 732.15fb)(10|. 

Virginia provides authority for public 
participation in the development, 
revision and enforcement of the Virginia 
program throughout the Virginia 
CSMCRA and Coal Surface Mining 
Regulations. 

Discussion of significant issues raised 
during the review of the Virginia public 
participation provisions follows. 

(i) As discussed in Finding 4(l](i) of 
the October 22,1980 Federal Register 
notice, Virginia Regulation V642.12(b) 
used the word "citizen" instead of 
"person" as found in 30 CFR 642.12(b). 
lliis change could exclude out-of-state 
persons, corporations, associations, etc^ 
from the protection of having their 
identities kept confidential when 
supplying information to DMLR 
regarding possible violations or 
imminent danger or harm. Virginia has 
corrected Virginia Regulation V642.12(b) 
by using the word "person", thereby 
protecting the right of any person to 
have his/her identity remain 
confidential. The Secretary finds this 
provision to be consistent with the 
Federal requirements. 

(ii) As discussed in Finding 4(l)(ii) of 
the October 22.1980 Federal Register 


notice, Virginia regulations did not 
contain provisions allowing a citizen to 
accompany an inspector during an 
inspection conducted as a result of 
information provided to the regulatory 
authority by the citizen, as provided in 
30 CFR 842.12. Virginia Regulation 
V842.12(c) now provides that citizens 
shall be allowed to accompany an 
inspector during a citizen complaint 
investigation. However, the Virginia 
regulation adds language stating that 

1 citizen accompanying an inspector does so 
at his/her own risk and neither the Division 
nor Its personnel nor the operator nor its 
personnel shall be liable for any iniury or 
damage sustained by such citizen. The 
Division may require such citizen to provide 
in advance a %vritten acknowledgment of the 
foregoing. 

The State provision may operate as o 
constraint on citizens who choose to 
exerdse their right to go onto a mine 
site. Further, it is not consistent with 30 
CFR 842.12. 

In contrast. 30 CFR 842.12(b) provides 
that the citizen "has a right of entry" 
into the mine area as long as he or she is 
under the control of the inspector. The 
Secretary, in promulgating this 
regulation, specifically rejected the 
suggestion that such a waiver be 
authorized. Ordinary tort law principles 
can be used to determine whether, if a 
dtizen is injured on the site during on 
inspection, he may hold the operator 
liable for such injury. The preamble to 
30 CFR 842.12(b) goes on to note that 
“there is nothing in the Act or the 
legislative history to require a dtizen to 
sim a release." although he or she must 
follow Mine Safety and Health Act 
regulations and be under the control of 
the inspector (44 FR15299; March 13. 
1979). 

The Secretary finds that Virginia 
Regulation V842.12(c) ia inconsistent 
with the Federal requirements found in 
30 CFR 842.12(c). Approval of the 
Virginia program is conditioned upon 
revisions to the program which correct 
this defidency. 

(iii) As discussed in Finding 4(l)(lii) of 
the October 22,1080 Federal Renter 
notice, the Virginia regulations omitted 
provisions requiring no tice o f citizen 
suits, as provided in 30 CFR 700.13. 
Virginia has provided for such notice In 
Virginia Regulation V790. The Secretary 
finds the Virginia provision to be 
consistent with Section 520(d) of 
SMCRA and the Federal relations. 

4m, The Secretary finds that the 
Virginia Department of Conservation 
and Economic Development has the 
authority under Virginia law, and the 
Virginia program includes provisions to 
monitor, review and enforce the 
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prohnHtion against indirect or direct 
rmnndal interests in coal mining 
operations by employees of the Virginia 
Oepartinent of Conservation ond 
Hconomlc Development consistent with 
30 cm Part 705. except as noted below. 
This finding is made under the 
requirements of 30 CFR 732.l5{b)(ll). 

Virginia incorporates provisions 
which prohibit tinancial interests in coal 
mining operations in Chapter 19. 

Virginia CSMCRA Sectictis 45.1-231 and 
45.2-232. in the Virginia Regulations Part 
V7fl5. and in Section 8.12 of the Virginia 
pnignim narrative. 

Disctission of significant issues raised 
during the review of the Virginia 
prohibition against indirect or direct 
finuncitil interests in coal mining 
opemtions by employees of the 
regulatory authority follows. 

(i) As discussed in Finding 4(m)(i) of 
the October 22.1080 Federal Register 
notice. Virginia does not subject the 
Hoard of Conservation and Economic 
Development to the conflict of interest 
provisions of 30 CFR Part 705. In that 
finding, the Secretary requested Virginia 
to clearly demonstrate that the Boa^ is 
muliidnterest. a characteristic which 
would exempt the Board as provided by 
:iO CFR Part 705. In Volume 1, pages SO¬ 
SO. of the Virginia resubmission. Virginia 
notes that only one member of the Board 
currently represents coal mining 
interests, llic basic statute [Section 10- 
3. Code of Virginia (1950)] establishing 
the Board directs the Governor in 
making appointments to select persons 
suitably qualified to consider and act 
upon (he various special interests and 
problems of importance which may 
come before the Board. According to the 
Virginia resubmission. Sections 45.1-231 
and 45.1-232 of the Vl^inia CSMCRA 
do not change the basic tenet of Section 
10-3, which IS to create a multi-interest 
Board. Virginia maintains that Section 
45.1-232 limits the number of Board 
members who represent the coal mining 
industry to not more than three and that 
this limitation was established to avoid 
the objection that all or a majority of the 
Board could consist of coal mining 
members. Thus, in effect. Section 45.1- 
232 insures that special interests other 
than coal mining will be represented on 
the Board. 

lltG Secretary finds that Virginia has 
adequately demonstrated that the Board 
is multi-interest and. therefore, not 
subject to the conflict of Interest 
provisions of 30 CFR Part 705. 

4n. The Secretary finds that the 
Virginia Department of Conservation 
and Economic Development has the 
authority under the Virginia CSMCRA 
Section 45.1-256 to require the 
examination, and certification of 


persons engaged in or responsible for 
blasting and the use of explosives in 
accordance with Section 719 of SMCRA. 
This finding is made under the 
requirements of 30 CFR 732,15(h)( 12). 

Under 30 CFR 732.15(b)|12). the State 
is not required to implement regulations 
governing such training, examination 
and certification until six months after 
Federal regulations for these provisions 
have been promulgated. Federal 
regulations have not been promulgated 
at this lime. However, when the 
Secretary issues final rules on this 
subject, Virginia will be required to 
amend its program to have consistent 
regulations (30 CFR 732.17). 

4o. The Secretary finds that the 
Virginia Department of Conserv ation 
and Economic Development has the 
authority under Virginia law and 
regulations to provide for a small 
operator assistance program consistent 
with Section 507(c) of SMCRA and 30 
CFR Part 795. This finding is made under 
the requirements of 30 CFR 732.15(b)(13). 

The Virginia program incorporates 
provisions corresponding to Action 
507(c) of SMCRA and 30 CFR Part 795 in 
Chapter 19, Virginia CSMCRA Section 
45.1-235 and in the Virginia Regulations 
Part V795. 

4p, The Secretary finds that the 
Virginia Department of Conservation 
and Fxonomic Development has the 
authority under Virginia laws and 
regulations to provide for protection of 
its employees in accordance with the 
protection afforded Federal employees 
under Section 704 of SMCRA. Tliis 
finding is made under the requirements 
of 30 CFR 732.15(b)(14), 

The Virginia program incorporates 
provisions corresponding to Section 704 
of SMCRA in Chapter 19. Virginia 
CSMCRA Section 45.1-257. 

4q. The Secretary finds that the 
Vir^nia Department of Conservation 
and Economic Development has the 
authority under Virginia law and the 
Virginia regulations provide for 
administrative and judicial review of 
State program actions in accordance 
with Sections 525 and 526 of SMCRA 
and 30 CFR Chapter Vll except as 
discussed below. This finding is made 
under the requirements of 30 CFR 
732.15(b)(15). 

The Virginia program incorporates 
provisions corresponding to Actions 525 
and 526 of SMCRA and 30 CFR Chapter 
VII Subchapter L In Chapter 19, Virginia 
CSMCRA Sections 45.1-249. 45.1-250. 
and 45.1-251: the Virginia 
Administrative Process Act. Vd. Ann, 
Code 9-6:14:12 et $eq, and in the Vi^inia 
Regulations Subchapter VL 

Discussion of significant issues raised 
during review of the Virginia provision 


for administrative and judicial review of 
State program activities follows. 

(I) As discussed in Finding 4(q)(i) of 
the October 22.1960 Federal Rc^gister 
notice, the Virginia provision for jury 
trial de novo did not meet the 
Secretary’s de novo review 
requirements. Rather than amend the 
Virginia code to conform to these 
procedures, Virginia relied upon 
Virginia CSMCRA Section 45.1-251A4 
which provides that if the Secretary 
should disapprove the provision for jury 
trial do novo, the provision shall be 
severable and of no effect unless 
otherwise ordered by a court of 
competent jurisdiction. In Volume I. 
page 59. of the resubmission, Virginia 
includes an opinion of the Virginia 
Attorney General’s Office that the 
Secretary’s October 22.1980. 
disapproval of the de novo provision 
severed the provision from the Virginia 
statute. The Secretary therefore, finds 
the State program to be consistent with 
the Federal requirements. 

(ii) As discussed in Finding 4(q)(it) of 
the October 22.1980 Federal Register 
notice, the Virginia Administrative 
Process Act empowers the presiding 
hearing officer to oversee an accurate 
verbatim recording of the evidence. 
However, it does not require that all 
hearings be of record, as required by 
Section 5IS(b) of SMCRA. Virginia has 
corrected this deficiency by 
incorporating this provision into Virginia 
Regulation V787(b)(3)(if). The Secretary 
finds this provision to be consistent with 
the Federal requirement. 

(iii) As discussed in Finding 4(q)(iii) of 
the October 22,1980 Federal Roster 
notice, the Secretary found that Virginia 
CSMCRA Sections 45.1-249E and 45.1- 
251C were not consistent with Section 
525(e) of SMCRA, 30 CFR r32.15(b)|10) 
and 840.15. While the State provisions 
allow the assessment of costs and 
attorney’s fees against any party, the 
State is specifically exempted from such 
on assessment. Although this language 
was not amended in the Virginia 
CSMCRA. the State submitted a copy of 
Article 8. Section 9-6-14:21 of the Code 
of Virginia in Volume I, page 61. of the 
resubmission which provides that. 

‘in any dvU case * * * in which any person 
contests any agency action, as defined in 
Soctlon 9-6-14:4. such person shell be 
entitled to recover from that agency, * * * 
reasonable costs and attorney fees if such 
person substantially prevails on the merits of 
the case end the agency is found to have 
acted unreasonably, unless special 
circumstances would make an award un|ust ** 

This amendment to the Virginia 
Administrative Process Act (APA) w'as 
passed in the 1981 session of the 
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General Assembly. Therefore, this 
amendment became law after the 
Virginia CSMCRA. However, In the 
September 21 and 2Z 1961 meetings, the 
Commonwealth was unable to assure 
the Secretary that this amendment to the 
APA would supersede the prohibition 
against the assessment of costs and 
attorneys* fees against the State In 
Viiginia CSMCRA Section 45.1-294E. 
Also, as Virginia notes in its narraflve 
explanation, the amendment to the 
Virginia APA authorizes the award of 
costs and fees against the State only 
where civil litigation has been filed and 
not in administrative proceedings. 

The preamble to the Federal 
p>ermanent regulations makes clear that 
the availability of costs and expenses is 
an integral part of the public 
participation in administrative and 
judicial review required to be in State 
programs (44 FR14965-15297 (March 13, 
1977)). The Secretary finds that the 
Virginia program is deficient insofar as 
it limits the awarding of costs, expenses, 
and attorneys' fees resulting from 
administrative an^udidal proceedings 
against the State. Therefore, approval of 
the Virginia program is conditioned 
upon: 

1. A statutory amendment or other 
program change which would allow the 
award of costs and attorneys* fees 
against the State resulting from matters 
in administrative litigation, 

2. A statutory amendment or other 
program change which would authorize 
the award of costs, expenses, and 
attorneys* fees against the State in 
judicial proceedings. 

(iv) As discussed in Finding 4(q)(iv) of 
the October 22.1980 Federal Register 
notice, the Secretary found that Virginia 
had not submitted procedural 
regulations which were the same or 
similar to the intervention and discovery 
rules in 43 CFR Part 4 and that the 
omisston was inconsistent with 30 CFR 
640.15 and 43 CFR Part 4. 

In Volume 1. pages 61-62, of its 
rvsubmission. Virginia states that 
Section 9-6.14:12C of the Virginia APA 
empowers the hearing officer to dispose 
of procedural requests and to regulate 
the course of the hearing. Virginia notes 
that these powers in conjunction with 
Virginia Regulation V 780.2 
(Intervention) would encompass 
questions concerning intervention. This 
regulation provides for mandatory 
intervention under the same 
circumstances as under 30 CFR 4.110, 

With regard to discovery, under 
Section 9-6.14:13 of the Vij^nia APA 
the State agency or its designated 
representatives may, at the request of 
any party, issue subpoenas requiring 
testimony or production of books. 


papers, or other evidence. Requests for 
admission are also allowed Although 
Virginia does not provide for 
depositions or written Interrogatories, as 
do the Federal rules, 43 CFR 4.113a the 
Secretary's experience in processing 
over two thousand administrative cases 
in Virginia over the past several years 
has demonstrated that depositions and 
written interrogatories are rarely used. 
This will be even more true under the 
permanent program because much of the 
information needed in an administrative 
case will be readily available, as a 
result of the extensive permit 
application information required under 
the permanent program. Thus, the 
Secretary finds that Virginia's discovery 
provisions are as effective as and 
therefore consistent with the Federal 
rules. 

4r. The Secretary finds that the 
Viiginia Department of Conservation 
and Economic Development has the 
authority under Virginia laws, and the 
Virginia program contains provisions to 
cooperate and coordinate i^th and 
provide documents and other 
information to the Office of Surface 
Mining under the provisions of 30 CFR 
Chapter VII. This findi ng is made under 
the requirements of 30 732.15(b)(16), 

This authority is provided throughout 
the Virginia CSMCI^ and the Viiginia 
regulations. 

4s, The Secretary finds that the 
Virginia CSMCRA and regulations 
adopted thereunder arnl other laws and 
regulations of Viiginia do not contain 
provisions that would interfere with or 
preclude implementation of the 
provisions of SMCRA and 30 CFR 
Chapter VIL except as noted below. 

This finding is made under the 
requirements of 30 CFR 732.15(c). 

(i) As discussed in Finding 4(8) of the 
October 22,1960 Federal ReJ^ster notice, 
the Viiginia legislature and several 
counties have passed statutes and 
ordinances allowing coal companies to 
deed their coal haul roads to counties as 
"public roads." The Secretary finds that 
Va. Code 33.1-246.1, and those 
ordinances and has determined that 
they would allow the haul road 
requirements of SMCRA to be 
circumvented and are inconsistent with 
SMCRA. 

Specifically, Section 701(28)(B) of 
SMCRA specifies that "ail lands 
affected by the construction of new 
roads or the improvement or use of 
existing roads to gain access to the site 
of such [miningl activities and for 
haulage * * must be considered part 
of the surface coal mining operation. 

In the Secretary's October 22,1960 
decision, the Secretary found that the 
State law and policy which allowed the 


coal haul road requirements of SMCRA 
to be circumvented were unacceptable. 
In that finding the Secretary staled that 
"haulroads which otherwise would be 
required to be a part of the permitted 
area of the surface coal mining 
operation arguably elude the 
requirements of SMCRA and 30 CFR 
Chapter VII because as 'county owned* 
roads the State might not require they be 
included as a part of the permitted 
area," 

The failure to include haul roads 
which are constructed, reconstructed or 
used to facilitate surface coal mining 
operations as a part of the affected area 
is of particular significance in Virginia 
because of the large number of coal 
mining operations that would thereby 
qualify for the two>acre exemption 
under Section 528 of SMCRA. 

In its resubmission. Volume I. 
Appendix). Virginia included a "Policy 
for Interpretation" with respect to the 
coal haul roads which provides as 
follows: 

"Haul roads will not be included In acreage 
calculations under this section if the 
following four criteria are met. 

A. The road hat been duly established as m 
public road according to the laws of the 
hirisdiction in which it is located. 

B. The road is open continuously to the 
public. 

C Public funds are provided for 
maintenance. 

0. The County or State within which the 
road Is located hat construction standards at 
least as stringent as the applicable minimum 
standards as stated in the VDMLR 
ReclatnaHon Manual. Coat Surface Mining 
Regulations for Ksulage Ways. Section 7." 

The Secretary agrees that under 
certain drcumstances, based on the 
roads function and actual usage, a 
public road need not be considered a 
part of an operation's affected area and 
need not be included within an 
operator’s permit area, even though the 
public road is used for coal haulage. 
However, the Viiginia policy, with 
respect to coal access and haul roads 
contained in the August 13,1961 
resubmission, is inadequate because it 
does not distinguish between roads 
which are used primarily as haul or 
access roads and roads which are 
primarily used by the general public. 

There is no requirement in this 
Virginia policy that roads deeded by 
coal operators to the county actually be 
used by the public. In many cases, roads 
deeded to the county have no function 
except to provide access to, and for coal 
haulage fiiom, a surface coal mining 
operation. Therefore, the State's 
requirement that the road be 
continuously open to the public is 
insufficient alone to exclude the road 
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from regulalion. In order lo avoid 
responsibility for the haul road 
maintenance requirements of SMCRA 
and regulations, and possibly escape 
environmental regulation altogether, an 
operator could simply take down the 
pte to his mine access road and convey 
his legal interest in the road to the 
county. This could occur despite the fact 
that the road really has no purpose other 
than access or coal haulage and that no 
member of the public would ever be 
likely to use the road. 

The deficiencies in Virginia’s proposal 
for allowing operators lo escape 
regulation by deeding access and haul 
roads to the counties is not overcome by 
the requirement that public funds be 
provided for maintenance. 

Lack of funds would almost certainly 
be an adequate excuse for the failure of 
the county to maintain such a road in 
accordance with the requirements of the 
permanent program, and the Secretary is 
aware of no way a citizen could take 
legal action to force a county to repair or 
otherwise maintain a haul road that had 
been conveyed to the county. Thus, the 
requirement that public funds be 
provided for maintenance does not 
legally bind the county to actually 
perform routine and preventative 
maintenance, and certainly does not 
insure that the road will be maintained 
in accordance with the performance 
standards of the State program. 

These deficiencies in the 
Commonwealth’s haul road policy were 
discussed with Virginia officials at the 
September 21 and 22.1981 meeting. In 
the October 15.1981 letter, the State 
submitted an amendment to its program 
which revised its haul road policy. 

That change consists of the addition 
of the following paragraph to its ’’Policy 
for Interpretation”, 

All roads must be Included in the permit 
area which are used, constructed or 
significantly improved for coal haulage or 
minesite access, except those for which there 
it substantia) (more than Incidental) public 
use and which are actually maintain^ with 
public funds in a manner similar lo other 
public roads in the vicinity. 

After careful review, the Secretary 
has determined that Virginia’s policy 
statement. Attachment 5 of the October 
15.1981 letter, continues to pose a minor 
ambiguity concerning the State’s 
treatment of haul roads. This occurred 
because the State added language to its 
policy statement which conflicts with its 
earlier policy language, which remains 
in the August 13.1981 resubmission. 
That is. while Virginia’s new policy 
statement indicates that there must be 
’’substantial (more than incidental) 
public use. it fails to delete the 
statement suggesting that merely having 


the road ’’open continuously to the 
public” is sufficient. Further, while the 
new policy statment indicates that the 
road ’’must actually be maintained with 
public funds” in a manner similar to 
other public roads in the vicinity, it fails 
to delete the statement suggesting that ^ 
merely providing public funds for its 
maintenance Is sufficient. 

Although the Secretary believes it was 
Virginia's Intent in revising the policy to 
provide clear guidance on the haul road 
question, he has determined that, in 
view of the importance of this Issue, it 
must be further revised to eliminate any 
ambiguity or inconsistency. Therefore, 
to ensure consistency with SMCRA and 
the Federal regulations, the Secretary 
requires Virginia, as a condition of 
approval, to revise Us policy statement 
on coal haul roads to delete items (B) 
and (C) of Us original submission and 
include the policy from Attachment 5 of 
the October 15.1981 letter. The revised 
policy statement should read as follows: 

*^DMLR Coal Haulroad Policy 

**A1I roads must be included in the permit 
area which are used, constructed or 
significantly improved for coal haulage or 
minesite access, except those for which there 
is substantial (more than incidental) public 
use and which are actually maintained with 
public funds in a manner similar to other 
public roads In the vicinity. 

*‘Coal haul and access roads as defined In 
permanent program regulation Section VTOlii 
will be considered part of the affected area of 
on operation and included in acreage 
CBtactions thereof unless all of the 
following conditions are met: 

*T. The road has been duly established as a 
public road according to the laws of the 
jurisdiction In which it is located. 

**2. There is substantial (more than 
incidental) public use of the road. 

**3. The road is actually maintained with 
public funds in a manner similar lo other 
public roads In the vicinity. 

The County within which the road Is 
located has construction standards at least as 
stringent as the applicable minimum 
standards as stated In the VDMLR 
Reclamation Manual. Coal Surface Mining 
Regulation for Hoiilogeways. Section 7. 

"The foregoing criteria will apply in 
repermitting of operations previously 
permitted under the interim program 
regardless of whether or not a particular road 
was previously permitted.** 

The Secretary has determined that 
early oversight of the Virginia regulatory 
program must concentrate on Virginia's 
implementation of this haul road policy, 
as well as the related application of the 
two-acre exemption provisions. To 
facilitate OSM oversight of these 
matters, the Secretary requires the 
Commonwealth to submit, not later than 
April 1.1982, an interim report and. not 
later than June 30.1982, a final report on 
Virginia’s implementation of the haul 


road and two-acre exemption policies 
being approved and mandated by the 
Secretary. At a minimum, that report 
shall contain a narrative description of 
the State’s activities in these areas and 
a comprehensive inventory of all surface 
mining operations in Virginia which are 
not being regulated and the reason for 
that non-rcgulated status. OSM will 
provide resources as available to assist 
Virginia in meeting this requirement 

(il) Virginia Regulation V700.11{b) 
provides that the two-acre exemption as 
provided under Section 528(2) of 
SMCRA shall not be applicable to 
operations which arc ’’related”. This is 
consistent with 30 CFR 700.11(b). which 
provides in pertinent part that the Act is 
applicable to any person ’’who affects or 
intends to affect more than two acres at 
physically related sites.” 

In addition to its permanent program 
for regulating operations which affect 
more than two acres, Virginia has 
submitted draft legislation (Chapter 21 
of Title 45.1 of the Code of Viiginia) 
which the Stale intends to submit to the 
General Assembly for enactment which 
would regulate operations disturbing 
two surface acres or less. That proposed 
legislation, contained in Volume 1. 
Appendix ), of the Virginia 
resubmission, states at Section 45.1- 
273(a)(2) that: 

Two or more coal mining operations which 
are not contiguous but which are owned or 
operated by the same operator, are in close 
proximity to each other, have a total 
combined area exceeding two acres, and the 
cumulative impact of which, as determined 
by the division, have the same or greater 
[effects) of single coal mining operation In 
excess of two acres shall he deemed a single 
operation affecting more than two surface 
acres and subject to the applicable provisioiis 
of Chapter 19. The cumulative environmental 
impacts will bo evaluated on the basis of the 
proposed plans for the multiple two sere or 
less operations as compared with the impacts 
of a single operation under the performance 
Btanda^s established pursuant to Chapter 
19.- 

In Volume 1, pages 166 and 167, of its 
program resubmission. Virginia provides 
a ”Pollcy for Interpretation” which 
further ampllfles how this proposed 
legislation would be interpreted. In 
essence, under this policy the 
Commonwealth would consider non¬ 
contiguous operations to be unrelated 
and. therefore, not subject to the full 
permitting, bonding, and permanent 
program requirements of its program 
unless the non-contiguous sites have a 
combined environmental impact 
comparable to that of a single operation 
exceeding two acres. 

The relationship between Virginia’s 
proposal for regulating operations 
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affecting two acres or less and their 
permanent program submission which 
pertains to operations in excess of two 
acres was discussed at the September 21 
and 22.1981 meeting. OSM ofnciols 
noted that the language in Virginia 
Regulation V700.11(b) which says that 
the two-acre exemption is not applicable 
where sites are •'related** was not 
materially different from the term 
••physically related** appearing at 30 
CFR 700.11(b) because the concept of 
•'related sites** would seem to include 
"pl^sically related sites". 

There would be considerable practical 
difficulty in applying the concept of 
cumulative impacts’. Also, to the extent 
that the draft legislation or policy would 
preclude the regulatory authority from 
applying other criteria to determine if 
two non-contiguous operations, each 
two acres or less, arc related sites, the 
Virginia proposal is too restrictive. The 
concept of relatedncss. while 
necessarily applied on a case-by-case 
basis, under existing regulations and 
administrative case law, must 
encompass other criteria, such as the 
relative location ond economic 
Interrelationship of sites (e.g. sharing of 
equipment, labor, facilities) that would 
tend to establish a physical connection. 

The Secretary believes that, even if it 
were possible to make objective 
determinations as to the possible or 
probable environmental effects of a 
partiedar operation and. in turn, 
compore that to some hypothetical or 
theoretical reference site, focusing on 
this criterion to the exclusion of other 
relationships tying the sites together is 
inconsistent with the narrow exemption 
intended by Section 528(2) of SMCRA 
and 30 CFR 700.11(b). 

In the October 15.1981 letter. Virginia 
addressed this concern by submitting a 
revised policy statement, which added 
the following additional paragraph: 

Throughout this policy statement the use 
of the term ‘•cumulative environmental 
impacts" will be consistently applied by 
Virginia as synonymous with the Office of 
Surface Mlning*s term "physically related" 

The original concern raised with 
Virginia officials at the September 21 
and 22.1981 meeting was that certain 
language in the policy for interpretation 
indicated Virginia might not interpret 
"related sites*’ in the same manner as 
OS.M. Tbe State resolved this concern 
when, in the October 15.1981 letter, it 
committed to apply its policy "as 
synon3miou8 with the Office of Surface 
Mining’s term 'physically related*.'* This 
assurance satisfies the ^cretary's 
concern about the way Virginia 
Regulation V700.11(b) will be 
interpreted. The Commonwealth's 


proposal to establish environmental 
controls over these small mining 
operations Is commendable and. if 
enacted, will certainly result in a 
comprehensive scheme for insuring 
environmental protection for the coal 
producing areas of southwestern 
Virginia. 

In order for the Virginia proposal to 
be acceptable, it could not conflict with 
the conditionally approved permanent 
regulatory program by appearing to 
exempt mining operations which should 
be subject to the full standards of the 
permanent program. With respect to 
proposed legislation which has not been 
submitted to the General Assembly, the 
Secretary is not approving or 
disapproving the proposal at this time. 
The State may enact legislation to 
regulate mining operations that are 
presently exempt under Section 528(2) of 
SMCRA and the comparable Virginia 
exemption: however, the Secretary notes 
that such legislation would have to be 
consistent with the discussion in this 
finding. The Secretary notes that 
additional Federal rules relating to the 
two-acrea exemption question, including 
clarification on the "physically related" 
issue will be proposed soon. The 
Secretary is reluctant to take a position 
on Virginia's draft law and policy in 
view of these pending Federal changes. 
Any policy statement implementing such 
legislation would also have to meet 
these concerns as well as other changes 
being made by Virginia to obtain 
Secretarial approval, such as the revised 
poUcy on haul roads. 

(ill) The original de finit ion of 
"affected area" in 30 CFR 701.5 of the 
Federal permanent program rules states 
in pertinent part that affected areas 
include, "land or water which Is located 
above underground mine workings." On 
August 10,1981, the rule proposed on 
January 23.1981 (46 FR 7904) was 
withdrawn and the Secretary stated in 
part that, "OSM is taking this action in 
part because it believes that the January 
23,1981. rule may unnecessarily restrict 
the availability of the [two acrej 
exemption to underground mines by 
including all land above underground 
mine workings in determining tiie size of 
a mine" (46 FR 40650). 

Although the Secretary withdrew this 
rule and indicated an intention to 
reconsider whether all land above 
underground mine workings should be 
considered in determining the size of the 
mining operation, the original definition 
of "affected area" at 30 CFR 701.5 was 
not withdrawn and is the standard by 
which Virginia's program must be 
judged. 

In its program submission. Virginia 
has defined "affected area" as "land or 


water area actually affected by 
subsidence or which may be affected by 
planned subsidence, which is located 
above underground mine workings." 
Virginia Regulation V701.S. The Virginia 
regulation is not consistent with the 
existing Federal requirement because 
Virginia would regulate only that 
‘surface area which is actually affected 
by subsidence, or which may be affected 
by planned subsidence. Subsidence, 
however, frequently does not occur until 
years after mining has been completed. 
Therefore, under the Virginia proposal it 
is possible that, except in situations 
involving longwall mining operations or 
similar techniques where subsidence is 
a planned pan of the mining operation, 
the State may not include as part of the 
affected area underground mining 
operations where subsidence may occur. 

Accordingly, the Secretary is unable 
to approve the Virginia definition of 
"affected area "Asa condition of 
approval. Virginia must change its 
definition of affected area" to include 
all land and water overlying 
underground mine workings until such 
time as the Secretary changes his 
regulations as indicated in the August 
10,1981 Federal Register notice. 

4L The Secretary finds that the 
Virginia Department of Conservation 
and Economic Development and other 
agencies having a role in the program 
have sufficient legal, technical, and 
administrative personnel and funds to 
implement, administer, and enforce the 
provisions of the program, the 
requirements of 30 Ch’R 732.15(d) and 
other applicable State and Federal laws. 
This finding is made under the 
requirements of 30 CFR 732.15(d). 

(i) In finding 4(l)(i) of the October 22, 
1980 Federal Register notice, the 
Secretary requested that Virginia 
provide additional information in order 
that he might evalute adquately the 
State's inspection staffing plan. In 
Volume 1. pages 64-66, of the Virginia 
resubmission, additional discussion 
pertaining to the field inspection staff of 
DMLR was presented. In this discussion, 
Virginia assured the Secretary that the 
field inspection staff will be adequate to 
meet the requirements of the permanent 
regulatory program. This ossurance is 
based on the ability of the field 
inspection staff to presently inspect 
and/or observe all permitted areas, all 
proposed permit areas, and oU areas 
subject to the two-acre exemption on a 
monthly basis. Based on these 
assurances by Virginia, the Secretary 
approves Virginia's field inspection 
staffing plan. 
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C Dispomiion of Agency and Public 
Commentf 

In three Instanceu public comments 
were submitted by a collective of 
organizations as a group. The 
organizations represented all or most of 
the following In each instance: the 
Environmental Policy Institute (EPI), the 
Council of Southern Mountains. Inc., the 
Virginia Citizens for Better Reclamation, 
the Environmental Defense Fund, the 
Conservation Council of Virginia 
Foundation, the Rural Virginia, Inc,, and 
the Citizen Mining Project In addressing 
the comments made by these groups, the 
Secretary has identified the commentor 
OB •Ti>le/cir 

I. General 

1. One coimnenler slated that Virginia 
allows bonds to be reduced without 
complying with the bond release 
procedures which provide for citizen 
participation, and that Virginia has 
proposed to eliminate the informal 
conference from the bond release 
procedures. The commenter did not 
identify a specific Virginia regulation. 
Virginia Regulation V0O7.11(c) provides 
that any person with a valid legal 
Interest which may be adversely 
affected by release of the bond shall 
have the right to file written objections 
to the proposed bond release with the 
regulatory oulbority within thirty days 
after the last pubbeation of the notice 
and to request a hearing. Virginia also 
provides in V807.11(f) that the Division 
may establish an informal conference to 
resolve such written objectiorui without 
prejudice to the rights of the objectors, 
the applicant, or the responsibilities of 
the Division. The Secretary found in his 
initial dedaion on October 22.1980. that 
the Virginia bonding regulations 
consistent with the Federal 
requirements. Therefore, the Secretary 
will not require a change in the Virginia 
regulations. 

2. The Environmental Protection 
Agency (EPA) pointed out that the 
reference to the Federal Water Pollution 
Control Act on page 240 of the Virginia 
Cool Surface Mining Technical 
Handbook is Incorrectly dted as 33 USC 
Section 125. The correct cite is 33 USC 
Section 1251. This Is obviously a 
typographical error and does not affect 
the substantive program because all 
other references to the Federal Water ^ 
Pollution Control Act are correct The 
Secretary presumes this will be 
corrected. 

3. EPI et aL fell that Viiginia had 
failed to prove that it has an adequate 
number of inspectors to meet minimum 
inspection requirements. In the 
commenters* second set of commemis 


(November 17,1981), they induded a 
discussion on the effect of the number of 
two>acre exemptions and Induded an 
Appendix listing approximately 750 
mines which they felt were not 
accounted for by the State in 
determining the adequacy of the 
inspection staff. In the resubmission. 
Virginia provided assurance that the 
sto^ng plan took into account aU areas 
including those subject to the two-acre 
exemption. Based on these assurances, 
the Secretary Finds that the inspection 
staffing level planned for the Virginia 
program operation is adequate. (See 
Finding 4(t)(i). above.) 

4. EPI et ai commented that the 
revised DMLR Coal Haul Road Policy 
submitted as Attachment Five to 
Virginia's October 15.1981 letter did not 
dearly Include the concept of 
substantial public use. The Secretary 
agrees with this comment and has 
conditioned approval of the program on 
the clariflcaUon of this issue. (Sec 
Finding 4(8){IJ, above.) 

5. Virginia Citizens for Better 
Redamation (VCBR) said that die 
Virginia program should be rejected 
because Virginia law allows haul roads 
to be deeded to county governments and 
because of Virginia's alleged failure to 
show that it has the legal authority to 
enforce environmental standards on all 
haul roads subject to SMCRA. The 
commenter considers this a major 
deficiency in the Virginia program. 

The Secretary shares this 
commenter's concern. However. In the 
October 15.1981 letter. Virginia induded 
a revised policy statement regarding 
haul roads which requires roads 
conveyed to the county to be induded in 
the pennil area unless there is 
substantial (more than incidental) public 
use and the roads are actually 
maintained with public funds in a 
manner similar to other public roads in 
the vidnity. Because of remaining 
ambiguities in Viiginia's position on this 
Issue, the Secretary is requiring certain 
changes in Virginia policy as a condition 
of approval [See Finding 4(8)(i). above). 
Although the revised policy statement 
needs to be clarified, the Secretary 
believes that it is strong enough to keep 
the deficiency from being major, in view 
of Virginia's evident intention to comply 
with the Federal requirements. 

6. One commenter slated that Viiginia 
does not offer any concrete means, 
either through a statute, regulations or 
even a policy statement to end the 
abuse of the two-acre exemption by 
excluding certain roods used as haul 
roads from the permitting area of the 
operator. The Secretary disagrees for 


the reasons set forth at Finding 4(s)(l), 
above. 

7. The Virginia Surface Mining and 
Reclamation Association. Inc. (VMRAJ 
requested that OSM’s policies on '‘two- 
acre exemption—physically related 
sites" bo abandoned and that the 
"reasonable and workable" standards 
proposed by Virginia be adopted. The 
Secretary did not object to the 
application of a "cumulative impacts 
test" but found it is not consistent with 
the two-acre rule because it docs not 
encompass criteria such as the physical 
and economic relationships between 
proximate but non-cont'iguous sites. (See 
Finding 4{8](ii). above.] 

8. EPI et aL disagreed with Virginia's 
propos^ policy on two-acre exemptions 
as it deals with physically related sites 
and the surface area over underground 
mutes. They specifically objected to the 
"cumulative environmental impacts" 
test contained in the related sites 
portion of the policy. 

1*he Secretary agrees that the 
"cumulative environmental impacts" 
test is difficult to apply and does not 
address the problem of actual physical 
relatedness. 

The Secretary notes that the language 
in Viiginia's regulation on this point is 
not objectionoble. It states clearly that 
"related operations" will be treated as a 
single entity for the purpose of 
determining whether or not the two-acre 
exemption applies. At the Secretary’s 
request Virginia provided assurances 
that the term "cumulative environmental 
impacts" would be applied by the 
Commonwealth synonymously wnth 
0S,M‘8 term "physically relat^" Thus 
all related operations which physically 
disturb more than tw^o acres will be 
regulated regardless of the omount of 
environmental impact of the related 
operations. (See Finding 4(8)(ii). above.) 

9. jewel Ridge Coal Corporation fully 
supported and recommended approval 
of Virginia's proposed law. regulations 
and policy for suKace coal mining 
operations affecting two acres or less 
which Virginia included in its 

re submission. Since under Section 528(2) 
of SMCRA, operations disturbing two 
acres or less are exempt from Federal 
regulation the Secretary reviewed the 
proposcKl law. regulations and policy 
only to the extent that they mi^t aifccl 
the Stale's permanent program as it 
applies to operations affecting more 
than two acres. The concerns relating to 
the Iwo-acre exemption policy are 
discussed in greater detail in Finding 
4(s)(li), above. 

10. VMRA stated that there is 
apparent disagreement between OSM 
and Virginia officials as to how much of 
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the Virginia Coal Surface Mining 
Technical Handbook has actually been 
promulgated State regulations, and 
I stated this point places industry in the 
position of agreeing to a **blank check** 
of technical requirements. The EPA also 
expressed concern that the Technical 
Handbook may be merely guidance and 
not actually a regulation. Because the 
Virginia resubmission did not clearly 
demonstrate that the Virginia Technical 
Handbook had the legal effect of 
regulations and, thus would be subject 
to rulemaking procedures if changed. 
GSM requested clarification from 
Virginia. In the October 15.1981, letter 
Virginia stated that the Technical 
Handbook has been duly and lawfully 
promulgated and its contents are 
enforceable as regulations. There is no 
I question of a "blank check:'* all 
I requirements arc set forth in the 

handbook and any changes would have 
to go through Virginia's rulemaking 
procedures as well as the program 
amendment procedures of 30 CFR 
732.17. Thus, the industry. 

I environmental groups and the general 
public would have an opportunity to 
comment on any proposed revisions. 

11. EPl et al commented that the 
I Attorney General's opinion supplied in 
I the October 15.1981 letter did not 
I address the specific legal problems 
raised by the differences between 
I Virginia's program and the Federal law. 

I The lack of a detailed Attorney 
I CeneraTs opinion does not inhibit 
I review of the program. The original side- 
I by-side comparison supplied by the 
I State, along with the issue by issue 
I discussion of changes contained in the 
I program resubmissioot enabled 
I reviewers to review the program 
I thoroughly to determine compliance 
I with Federal requirements. In addition. 

I the public was provided access to, and 
I granted the opportunity to comment on, 

I the results of the Department's review 
I during the final comment period which 
I ended on November 17,1961. In this 
I case, the Secretary believes the 
I Attorney General's Opinion, which 
I primarily serves to certify the legal 
I enforceability of the program changes, Is 
I sufficient The Secretary has required 
I the State to provide a legal opinion that 
I new policy statements which will be 
I furnished pursuant to conditions 
I imposed at 30 CFR 946.11(15) and (18) 

I are enforceable. 

I 12. EPA stated it could not concur 
I with the program if Virginia meant to 
I satisfy the National Pollutant Discharge 
I Elimination System (NPDES) 

I requirements with the requirements of 
I the coal regulatory program. EPA has 
I delegated the authority for NPDES to the 


State Water Control Board (SWCB) and 
recognizes it as the only State agency in 
Virginia authorized to administer the 
NPDES program until that authority is 
formally transferred. The Secretary has 
noted the status of the NPDES program 
in Virginia and the fact that the SWCB 
has the NPDES authority in the State. 
Any delegation of NPDES authority to 
DMLR for surface coal mining 
operations must be processed as an 
action separate from the decision on the 
coal regulatory program under SMCRA, 
and it must be done through the EPA in 
accordance with the requirements of the 
Federal Water Pollution Control Act. 

13. Jewel Ridge and Lambert Coal 
Companies recommended that the 
Secretary delay his decision on the 
Virginia proposed program because 
OSM is currently revising many of its 
regulations. They also recommended 
that Virginia delete from its program 
resubmission those regulations identical 
to OSM regulations which are currently 
being reviewed under OSM's regulatory 
reform effort. Upon resubmission of a 
State program, the Secretary, in 
accordance with 503(c) of SMCRA, is 
required to begin the process leading to 
his decision. The Secretary does not 
believe that OSM's current regulatory 
revision activities constitute legal 
grounds upon which to ignore the 
Congressional directive, especially 
when regulatory reform is an ongoing 
process that may well extend over a 
long period of time. In addition, the 
Secretary cannot require deletion of any 
requirements contained in the Virginia 
program unless they are determined to 
be inconsistent with Federal 
requirements. This would include 
provisions which correspond to Federal 
regulations which are in the process of 
being amended. Virginia will have an 
opportunity to amend its program to 
take into account any changes in the 
Federal law and regulations pursuant to 
the program amendment provisions of 30 
CFR 732.17. 

14. A commenter stated that the use of 
the standard for approval of State 
programs proposed on July 1.1961 (46 
FR 34340), as Virginia has suggested in 
its resubmission, would be illegal. The 
commenter further stated that his 
objection would not be ameliorated 
even if the new standard for approval is 
promulgated before the Secretary's final 
approval/disapproval decision, as the 
commenter believed that if this were to 
occur it would be necessary to return 
the submitted program to Virginia and 
allow It to resubmit. The regulation to 
which the commenter referred is the 
new definition of "consistent with", the 
principal standard used by the Secretary 


in reviewing state programs, which was 
promulgated during the review period 
for the Virginia program (46 FR 53376- 
53384: October 28,1981). 

Rather than require Virginia to 
resubmit its program, the Secretary 
provided a second 15-day public 
comment period after that rule became 
final to allow full public comment on the 
Virginia program in light of this new 
standard for state program review and 
approval (46 FR 54385: November 2. 
1981). The Secretory believes that the 
public has been provided sufficient 
opportunity to comment on the Virginia 
program under the new State program 
approval standard, especially since the 
public has been aware of the proposed 
rule change on the standard of review 
since July 1,1981. 

15. A commenter objected to the 
participation of |. Steven Griles, Deputy 
Director of OSM. and Dean Hunt. 
Assistant Director for Technical 
Services and Research, in the 
consideration of the Virginia program. 
The commenter alleged that in their 
positions prior to joining OSM these 
officials played a prominent role in 
developing the Virginia program, in 
advocating its acceptance by OSM 
during the initial submittal period, and 
in preparing the resubmission. The 
Sectary has determined that Mr. 

Griles and Mr. Hunt have retained open 
minds on all issues in this matter, fully 
considered the comments of all 
interested parties, vigorously challenged 
many views advanced by interested 
parties (Including many of those 
advanced by the Commonwealth), 
demonstrate no bias for or against any 
interested party, and thus that they 
should not be precluded from advising 
the Secretary on this matter. In any 
event, the recommendation to 
conditionally approve the Virginia 
program was made by James R. Harris, 
Director of OSM. and the decision on 
Virginia's resubmission ultimately is a 
personal decision which has been made 
by the Secretary. 

16. Jewel Ridge and Pittston Coal 
Companies pointed out that Virginia's 
resubmission includes regulatory 
provisions parallel to sections of OSM's 
regulations which have been suspended. 
They further stated that the U.S. District 
Court of the District of Cotumbia 
ordered the Secretary, on May 16.1980, 
to disapprove any regulation submitted 
as part of a state program which was 
comparable to an OSM regulation that 
had been suspended by (he Secretary or 
set aside by the Court [In re: Permanent 
Surface Mining Regulation Litigation, 
Civil No. 79-1144). The commenters 
referred specifically to Virginia 
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Regulation V783^. Tish and wildlife 
resources and information. 

The Court's order was stayed on 
August 15,1980. The stay has the effect 
of allowing the Secrclary to approve 
state program provisions equivalent to 
remanded or suspended Federal 
provisions. As a result of this order, the 
Secretary need not affirmatively 
disapprove state provisions similar to 
those Federal regulations which have 
been suspended or remanded by the 
District Court where the State has 
adopted such provisions in a rulemaking 
or legislative proceeding which occurred 
after the date of the Round 11 District 
Court decision, since such state 
regulations clearly are not based solely 
upon the suspended or remanded 
Federal regulations. 45 FR 69979 
(October 22,1980). Since Virginia's 
regulations were adopted after the date 
of the Round 11 District Court decision, 
they ore not subject to the Court's May 
16.1980. Order, 

17. £P1 et aL stated that Section 503(c) 
of SMCRA prohibits Virginia from 
submitting changes to any portion of the 
program which was approved in the first 
submittal. The commcnler stated that to 
alter that part of the program which 
already has been approved, Virginia 
must first receive approval of the 
disapproved portion and then submit a 
proposal to amend its program. Section 
503(c) of SMCRA contains no provision 
prohibiting a state from proposing 
amendments to the approved portion of 
its program as part of its resubmission. 
Rather, that section states in pertinent 
part, "TTie Slate shall have sixty days in 
which to resubmit a revised state 
program or portion thereof.” The 
changes made by Virginia to portions of 
the program previously approved were 
submitted pursuant to 30 CFR 732.17, 
and a full public comment period on all 
such changes was provided. To accept 
this commenter's interpretation of 
Section 503(c) of SMCRA would result in 
a meaningless and counfer-productive 
exercise. 

18. One comroenter staled that if the 
Virginia program was conditionally 
approved the State should be required to 
satisfy the conditions as quickly as 
possible. The Secretary agrees wiA this 
comment. After discussion with Virginia 
offidals (Administrative Record No. VA 
354). the Secretary has determined that 
the time periods for meeting the 
conditions set forth in Part 948 of this 
Federal Register notice constitute the 
Bhortost periods reasonably practicable 
for making the required changes. 

II. Designating Lands Unsuitable 

1. VCOR. EPl et ai and another 
commentcr said that Virginia Regulation 


V764.13 is little more than a thinly 
disguised attempt to burden citizen 
petitioners with unnecessary 
requirements so that petitions can be 
found incomplete and thus rejected. 

They further stated that the Virginia 
regulation was objectionable because It 
allegedly sets forth a higher threshold 
for filing a petition than SMCRA either 
requires or intends. The Secretary finds 
the Virginia proposal acceptable in light 
of Virginia's confirmation that 
petitioners would not be required to 
research or otherwise collect 
information not already known to them. 
This issue is more fully discussed in 
Finding 4(k)(ii), above. 

2. EPI ef oL stated that Virginia 
Regulation V764.15(a)(7) will restrict and 
hamper public participation because it 
will not allow the filing of a petition for 
designating lands unsuitable for mining 
on a permit application up to the close 
of any Informal conference held 
pursuant to 30 CFR 708.14. The 
commenters pointed out that 30 CFR 
764.15(a)(7) allows approximately 60 
days after the last public notice of a 
permit application to file a petition, 
while Virginia's program would allow 
only 30 days for the filing of a petition. 
The Secretary finds Virginia Regulation 
V764.15(a)(7) to be consistent with the 
Federal requirements as discussed in 
Finding 4(k)(in. above. 

3. The Secretary received comments 
supporting and comments expressing 
concern about Virginia's definition of 
substantial legal and financial 
commitments (SLFC). VMRA and others 
stated that the definition of significant 
legal and financial commitments in the 
Virginia program is In harmony with 
SMCRA and should be approved by the 
Secretary. For the reasons set forth in 
Finding 4(k(iii). the Secretary disagrees 
with this comment. It is Important to 
note that the fact an operator cannot 
demonstrate SLFC does not mean he is 
precluded from mining his holding. It 
means only that the area in question can 
be the subject of a petition to designate 
the area as unsuitable for all or certain 
types of mining. VCBR and EPI ei ai 
stated that the major difference between 
the Virginia and the Federal definitions 
of substantial financial and Ic^al 
commitment is Virginia's inclusion of 
mineral leases as a "substantial 
financial and legal commitment” The 
Secretary agrees with this comment and 
is requiring a change in the program 
prohibiting Virginia from making a 
determination of SLFC solely on the 
basis of mineral leases. [See Finding 
4(k)(iii), above) 

4. VCBR and EPl et ai commented 
that Virginia Regulation V764.17 should 
be rejected because It allows for cross* 


examination of witnesses in hearings 
pertaining to designation of lands 
unsuitable for mining, allegedly contrary 
to the Federal regulations and the intent 
of SMCRA. The commenters went on to 
say that a regulatory agency's hearing 
officer will not have the judicial training 
and would hence not have the training 
necessary to prevent abuse of the 
process or harassment of witnesses. The 
Secretary addressed the concern 
regarding cross-examination in his 
initial decision of October 22.1980 [45 
FR 69988) and found it acceptable. This 
comment is outside the scope of this 
rulemaking. 

111. Permitting 

1. VMRA objected to the OSM 
requirement that Virginia change its 
definition of "affected area” to include 
the entire area overlying deep mine 
workings. The Secretary cannot accept 
the definition of "affected area” 
presented by Virginia because it is not 
consistent with the Federal 
requirements. The Virginia definition 
would result in the regulation of only 
that surface area which is actually 
affected by subsidence or which may be 
affected by planned subsidence. (See 
Finding 4(s](iii). above) 

2. EPI et ai noted that Virginia 
Regulation V778.13(d) requires that an 
applicant for a permit list all permits 
held subsequent to 1975 while 30 CHTl 
778.13(d) requires the applicant to list all 
permits held subsequent to 1970. 

The preamble to the Federal 
regulations (44 FR 15022) points out that 
the 1970 cutoff date was established in 
response to comments which contended 
that information regarding permits prior 
to 1970 will have little present 
relevance. Section 507(b)(3) of SMCRA 
does not establish a specific cutoff date. 
The Secretary believes that the 1975 
limit provided by Virginia is adequate, 
as this cutoff date will result in secui^ 
almost eight years of historical permit 
information. 

3. EPI et ai commented on the failure 
of the Virginia program to require listing 
"Special Orders’* as part of a permit 
application, lliey stated that citizens 
were required to pay to have records 
provided by the State and that it would 
be difficult to obtain alt records since 
citizens would not be aware of other 
names under which an operator may 
have obtained a permit. This issue was 
discussed at the September 21 and 22. 
1981 meeting. Virginia officials stated 
that all recoil are maintained by 
permit numbers and that they had quick 
access to all permit numbers previously 
held by an operator. Since the 
application contains a list of names the 
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»ppiicant used previously it would be a 
simple matter to check all relevant 
enforcement records. In addition, the 
State has agreed not to charge for 
providing citizens other permit numbers 
or listings of **Special Orders'* under 
those permits (Administrative Record 
No. VA 345). 

4. EPl et aL stated that Virginia 
Regulation V779.14(b)(l) appears to 
impermissibly limit the extent of the 
area from which test borings or core 
samples should be taken to be analyzed. 
The Secretary has found the Virginia 
regulation consistent with 30 CFR 
779.14(b)(1). Virginia has included 
provisions to allow the use of outcrop or 
higbwali exposures for study and 
analysis as a part of the study required 
for the geology description and this is 
acceptable as a means of acquiring 
geological information. 

5. et al, stated that Virginia 
Regulation V779.14(b)(2) appears to 
impermissibly limit the area in which 
the Division could require test borings or 
core samples because the Virginia 
Regulation provides that the Division 
may require test borings or core samples 
to greater depth within the permit area 
or adjacent areas while 30 CFR 
779.14(b)(2) provides that these borings 
or samples may be required within the 
proposed permit area or areas outside 
the proposed permit area. Virginia 
Regulation V779.14(bK2) is consistent 
with 30 CFR 779.14(b)(2) as the 
ilefinition of adjacent area in 30 CFR 
701.5 places that area outside of the 
permit area. 

6. FPl et al stated that a pattern of 
limitation with respect to ground water 
makes the Virginia program 
unacceptable because it does not meet 
the requirement of Section 509(a)(7) of 
SMCRA that state regulations be 
consistent with the Federal regulations. 
The variations noted by this commentor 
are: the use of adjectives such as 
’‘known** uses and "useable** 
groundwater in Virginia Regulation 
V783.15(a): changing "and** to "or" in 
Virginia Rc^gulation V780.21(b)(2): 
deleting the reference to ‘‘groundwater" 
in Virginia Regulation V780.21(b)(l); and 
substitution of "minimization of adverse 
effects** for "adverse effects** in Virginia 
Rcgulationa V70O.21(a) (1) and (3). After 
a thorough review of the Virginia 
relations, including the Virginia Coal 
Surface Mining Technical Handbook, 
regarding protection of the hydrologic 
i)ijlanoa« the Secretary finds that the 
Virginia regulations in regard to 
i^oundwater are consistent with the 
Federal regulations as required by 
Section 503(a)(7) of SMCRA. 

7. EPl et al objected to Virginia's 
alternative provisions in Virginia 


Regulation V786.21 for pre-existing 
structures, and stated that it would in 
effect, exempt certain existing structures 
from certain performance standards. In 
Virginia Regulation V786.21(c) the 
performance standards required for 
existing structures have been 
enumerated by Virginia to clarify the 
requirements of 30 CFR 701.11 regarding 
the applicability of the Federal 
regulations to existing structures. In 
Findings 4(b)(i) (45 FR 69982) and 
4(d)(iv) (45 FR 69986) of the initial 
decision regarding the Virginia program, 
the Secretary found that fourteen of the 
twenty-two performance standards 
proposed by Virginia met Federal 
requirements. In its resubmission of 
August 13.1981. Viiginia has satisHed 
the concerns of the Secretary regarding 
the eight remaining performance 
standards. Therefore, the Secretary 
finds Virginia Regulation V786.21(c) 
acceptable. (See Finding 4(d)(iii). al^ve| 

8. The EPA commented that Viiginia 
regulations requiring permitting to 
comply with all Federal and State 
statutes and regulations should 
specifically reference the applicable 
statutes or regulations whi^ apply* The 
EPA went on to identify the provisions 
of the Viiginia regulations and the 
Virginia Coal SuiTace Mining Technical 
Handbook which it believed should 
contain specific references. While the 
Secretary agrees that cross-referencing 
can be helpful in many situations, there 
is no authority which allows the 
Secretary to demand specific references 
of this type, provided a state program 
requires compliance with all substantive 
provisions of Federal law, 

9. The EPA commented that Virginia 
Regulation V786.21(c)(12)(jv) should 
contain a specific reference for requiring 
a permit from the U.S. Army Corps of 
F,ngineers under Section 404 of t^ Clean 
Water Act for cases where the State 
approves construction of part of a road 
in the channel of an intermittent or 
perennial stream. A specific reference is 
not needed in Viiginia Regulation 
V78&21(c)(12)(iv). since Vi^nia 
Regulation V786.17(c) requires the 
permitloe to demonstrate that he or she 
is in compliance ivith all applicable 
State and Federal laws and regulations 
before a permit is issued. 

10. A commenter said that Virginia 
Regulations V786.27(bJ (1) and (2) 
improperly omit the provision in 30 CFR 
78a27(bl (1) and (2) which r^uires 
permits to contain a stipulation allowing 
the regulatory authority to enter a mine 
site. The Secretary found that Viiginia 
Regulotions V7d6.27(b) (1) and (2) 
require such a stipulation as part of the 
permit terms. 


11. EPl et qL noted that under 
Virginia's administrative review process 
the Director of the Department of 
Conservation and Development reviews 
both permit decisions and hearing 
officer decisions on show cause orders 
pursuant to Viiginia Regulation 
V7e7.11(c), with the authority to 
independently modify such decisions. 
The commenter stated that minimal 
Administrative Process Act procedures 
(i.e., no ex parte contact, equal 
opportimity to present arguments, etc.) 
must be applied. The Secretary 
approved this provision of the Viiginia 
program in his initial decision [45 FR 
69977-70000: October 22,1980) so this 
comment is outside the scope of this 
decision. In addition, the requirements 
of Virginia’s Administrative Process Act 
would apply to any ageny action in a 
contested case. 

12. EPl et al slated that Viiginia 
Regulations V788.14. V786.16 and 
V788.18 do not establish procedures or 
standards for public participation in the 
revision or renewals of permits and the 
transfer, sale, or assignment of rights. 
The Viiginia regulations are consistent 
with 30 CFR 768.14. 768.16 and 78ai8 
and require no changes. 

IV, Perfonnance Standards 

1. EPA commented that the term "best 
technology reasonably available" and 
the definition for that term in Virginia 
Regulation V701.5 conflict with the 
SMCRA term "best technology currently 
available" and may interfere with the 
attainment of the Clean Water Act 
Section 303 water quality objectives. 

The Secretary agrees with this comment 
and is requiring Virginia to change this 
term and definition to make them 
consistent with the requirements of 
SMCRA with regard to "best technology 
currently available." [See Finding 
4(c)(il). above] 

2. EPA commented that Virginia 
Regulations V818.21(c)(3]. V816.38 and 
Vai7.38 providing for in-stream 
impoundments would hove to be revised 
if promulgates regulations it is 
presently considoring. These EPA 
regulations, if promulgated, would 
designate in-stream impoundments as 
waters of the United States, would 
require an NPDES permit prior to point 
source discharge into the impoundment 
and would prohibit in-stream 
impoumlmentsperse as sedimentation 
ponds. The Seoetary must base his 
decision to approve or disapprove the 
Viiginia program on existing Federal 
standards. If the standards upon which 
the Secretary's decision is made are 
later changed, the Secretary can require 
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the State to amend ita program 
accordingly pursuant to 30 CFR 732.17. 

3. EPI et qL argued that the Secretary 
should reject Virginia Regulations 
V810.22(e)(3) and V817.22(c)(3), which 
allow an alternative for topsoil removal 
These provisions would allow 
overburden materials to be used in place 
of topsoil Mdthout a comparison 
between topsoil and selected 
overburden when the natural slopes are 
in excess of 60 percent. The commenter 
asserted that under this alternative the 
operator need not show that selected 
overburden Is equal to or better than the 
native topsoil and also questioned the 
method to be employed for determining 
acidity. The Secretary has found that 
Virginia Regulations V816.22(e)(3) and 
V817.22(e)(3) are consistent with OSM 
requirements. (See Finding 4(c)(iv). 
above] 

4. The Virginia Cooperative Extension 
Service expressed concerns relating to 
the plant growth medium properties. The 
commenter suggested that In order to 
prevent re vegetation from being 
severely hampered, heavy compaction 
of minesoil material during placement 
should be avoided, that soil testing of 
the surface soil and application of 
recommended plant nutrients be 
required, and that the 16-12'' surface 
layer of solid be free of boulders and 
rocks larger than 3-4" in diameter. 
Virginia Regulations V816.24(a)(2) and 
V817.24(a)(2) provide that topsoil and 
other materials shall be redistributed in 
a manner that prevents excessive 
compaction of the topsoil and Virginia 
Regulations V816.25 and V817.25 require 
soil testing and the application of any 
required amendments. There is no 
specific provision in 30 CFR Chapter VO 
or SMCRA which addresses the 
maximum size of rock allowed in the 
topsoil materials. However, both the 
Federal regulations and Virginia 
regulations require the removal and 
subsequent replacement of the topsoil or 
approved substitutes in a manner 
consistent with the approved postmining 
land uses. Therefore, the Secretary 
believes no changes are needed. 

5. EPI et ai slated that Virginia 
RegulaUons V8ie.31, V817.31. and 
V816.32 permit the use of methods and 
designs other than sediment ponds as 
sediment control structures. They 
contend that this is inconsistent with 
Federal requirements and the position 
taken in other state programs. The 
Secretary disagrees with this comment. 
Generally, Virginia Regulation at 
V818.32(a) and V817.32(a) do require 
sediment ponds. The limited exemptions 
from this requirement for small areas 
granted at Virginia Regulations 


V616.32(b) and V817.32{b) is consistent 
with that provided by 30 CFR 
816.42(a)(3) and 817.42(a)(3). Therefore, 
the Secretary believes no changes are 
needed. 

6. The EPA. EPI et al and others 
commented that Virginia Regulations 
Vei6.37(b) and V817.37(b) allow the 
State, under certain conditions, to grant 
exemptions from effluent limitations. 
They pointed out that the District of 
Columbia Circuit Court has Interpreted 
Section 702 of SMCRA as prohibiting the 
Department of the Interior from 
alllowing less stringent effluent 
limitations than those required by EPA. 
(In re: Surface Mining Regulation 
LiUgaUon. 627 F, 2d 1346,1366 (D.C. Cir. 
1980)] The Secretary has found that 
Virginia Regulations V816.37(b) and 
V817.37(b) are not acceptable and will 
require Virginia to change or delete 
them. (Sec Finding 4[c)(x). above) 

7. VMRA stated that the effluent 
standards require an operator to 
Improve natural and/or existing water 
quality where such quality does not 
meet minimum standards. The 
commenter felt that operators should not 
be charged with correcting situation 
which they did not create. The Secretary 
disagrees with this comment because 
Sections 515(b)(8) and 515(b)(10) of 
SMCRA contain provisions requiring 
operators to meet effluent limits during 
surface coal mining and reclamation 
operations. (See Finding 4(c)(x), above] 

EPI et al slated that Virginia's 
proposal to use coal processing waste in 
sediment pond construction is 
inconsistent with 30 CFR 816.40(o) and 
noted that the Secretary rejected 
Virginia's approach as submitted in its 
initial proposal (45 FR 69984, October 22, 
1980). The commenter also stated that 
Virginia has deleted both performance 
and design standards from the state 
regulations and placed them in the 
Virginia Coal Surface Mining Technical 
Handbook without specifying whether 
or not the standards are enforceable as 
regulations. The commenter pointed out 
that even if the standards are 
enforceable they could be changed 
without notice or public comment or 
formal amendment of the State program, 
a clear contradiction of SMCRA. 

Virginia has addressed the Secretary's 
concerns as stated In the previous 
rejection of the Virginia proposal for use 
of coal processing waste in sediment 
pond construction. (See Finding 4{c)(v). 
and response to comment 1,10, above) 

0. EPI et al stated that by substituting 
the term "best appropriate technology 
available" in Vir^nla Regulation 
V817.59 for the term "best technology 
currently available" found in 30 CFR 


817.59. Virginia has weakened the intent 
of this provision. In its resubmission. 
Virginia now uses the term "best 
technology reasonably available." The 
Secretary has. with the exception of 
Virginia Regulation V817.59, found that 
the terra used by Virginia throughout its 
regulations and the definition for the 
term Is inconsistent with the Federal 
requirements. (See Finding 4(c)(ii), 
above] 

10. ¥Pl et al stated that the Virginia 
regulations fall to require a preblast 
survey consistent with federal 
requirements. Specifically, they argued 
that the Virginia requirements fail to 
address the quality and quantity of well 
water and that the Virginia regulations 
simply require monitoring of the effects 
of operations rather than a survey prior 
to blasting. One Secretary disagrees 
with this comment. The purpose of the 
survey is to ascertain the quality of well 
water in an area prior to the initiation of 
mining operations in order to determine 
if the mining negatively affects the 
water supply. This provision protects 
both the operator and individuals in the 
area. Virginia requires a preblast survey 
and Virginia Regulation V816.82(b) 
makes the condition of well water a part 
of that survey. The State will obtain the 
necessary Information concerning 
ground water via the information 
submitted by the operator in his permit 
application. In addition, Virginia 
Regulation V816.52 requires monitoring 
of ground water to keep track of the 
effect of operatiorts on "the quantity and 
quality of water in the ground water 
systems in the permit and adjacent 
areas." 

11. EPI stated that Virginia Regulation 
V816.65(b] is a vague standard and 
appears to provide a large loophole in 
the requirement that the operator follow 
the blasting schedule. The Secretary 
disagrees with this comment 30 CFR 
616.65(b) allows the regulatory authority 
to determine what hazardous situations 
would be grounds for changes in the 
blasting schedule and Virginia 
regulation merely identifies those 
hazardous situations which could result 
in changes to the scheduled detonation 
of explosives. 

12. EPI stated that although Virginia 
Regulation V816.65(e) provides that the 
Division may require air blast 
measurement, the Division should 
require air blast measurement of all 
blasts. The Secretary disagrees. 30 CFR 
816.65(e)(4) provides that the regulatory 
authoHty may require an air blast 
measurement of any or all blasts and 
may specify the location of such 
measurements and the Secretary is not 
empowered to require States to exceed 
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llhe requirements In the Federal 
I regulation. 

13. One commenter stated that the 
[peak paKicle velocity of one Inch per 
[second is not justified and that 
[allowable peak particle velocity should 
I be determined on a case-by-case basis. 

be Secretary must base his decision to 
[approve or disapprove the Virginia 
Ir^^ation on the existing Federal 
jregulation at 30 CFR 816.6S(i] which 
llimits the peak particle velocity to one 
[inch per second. If the standards upon 
Iwhich the Secretary's decision is made 
■are later changed, the Secretary can 
[require the State to amend its program 
[accordingly pursuant to 30 CFR 732.17. 

14. EPl commented that OSM cannot 
[approve Virginia Regulations V8ia.7l(o) 

and V817.71{o) pertaining to gravity 
[transport of spoil since these sections 
have not been formally adopted by 
[Virginia. The Secretary agrees. 

Virginia Regulations V816.71(o) and 
IV817.71(o) were submitted as 
[regulations to be adopted pursuant to 
[GSM's final rule on gravity transport of 
IspoiL published on July 17.1981 (46 FR 
|37232-a7238). The Secretary has 
[reviewed the proposed regulatioiu 
submitted along with the Virginia 
[resubmission however, and subject to 
public comment, when they are 
submitted as a program amendment, 
[they appear to be consistent with the 
[Federal regulation. 

15. The Bureau of Mines commented 
that Virginians proposal regarding the 
lock of spoil for regrading on previously 

lined land was worthy of consideration 
and suggested that perhaps the excess 
spoil from other sites could be used to 
sllevlate spoil deficiency problems in 
ji>revioudy mined areas if these 
probiems coexist tn adjacent areas. 
Virginia Regulations V816.76 and 
VB1776 provide that the regulatory 
Buthority may approve the placement of 
^poil not needed to restore the 
approximate original contour and 
^oclaira land within the permit area on 
pther specific areas where 
environmental benefits will occur. 
Although the Secretary could not 
Bpprove all parts of the proposal, the 
portion allowing spoil to be placed on 
mother area under a permit issued 
pursuant to the Act and on abandoned 
nine lands under an Abandoned Mine 
ands contract were approved. |See 
Finding 4(c)(xa), above] 

16. EPl et oL slated Virginia’s xone fill 
provision fur disposal of excess spoil 
'hould be disapproved. The commenter 

on to identify the Federal 
^tandards and requirements which it 
t>elmvcd were not met and the 
Itandardt and requirements which 


should be included before the provision 
could he accepted 

The Secretary agrees; he originally 
rejected Virginia's proposal for disposal 
of excess spoil (45 FR 69984. October 22. 
1980). The resubmitted regulations were 
not changed and are still not consistent 
with the Federal standards. Virginia 
also submitted proposed regulations 
V816.75 and VB17.75 which are separate 
from its enacted regulation, if submitted 
as finalised regulations, the proposed 
regulations, subject to public comment, 
appear to meet the standards of Section 
51S(bj(22) of SMCRA and appear to be 
acceptable with one minor chartge. [See 
Finding 4{c)(vi), above] 

17. EPl et ai stated tliat Virginia 
Regulations V816.76(a). (b) and (c) and 
V817.76(a). (b) and (c) allowing disposal 
of spoil off the permitted area are 
contrary to the provisions of the Federal 
Act and regulations and could cause 
massive environmental harm. The 
Secretary agrees In part with this 
comment and has required that Virginia 
delete the provision in Virginia 
Regulations V816.7^c) and V817.76(c) 
which allows the disposal of excess 
spoil on any area with the approval of 
the regulatory authority. However, the 
Secretary has found that Virginia 
Regulations V810.76(a) and (b) and 
V817,78{a) and (b) are consistent with 
Section 515(b)(22) of SMCRA. [See 
Finding 4(c)(xii). above] 

18. VMRA stated that they felt the 
Secretary should approve Virginia 
Regulations V816.70 and V817.76. which 
would allow the disposal of excess spoil 
on unpermitted areas such as lawns, 
fields or commercial development sites 
at the request and with the approval of 
the landowner. The Secretary cannot 
approve this Virginia regulation and is 
requiring Virginia to delete this 
relation tn order to make the Virginia 
program consistent with the 
requirements of Section 515(b)(22)fB] of 
SMCRA. [See Finding 4(c)(xii). above] 

19. EPA pointed out that Virginia has 
omitted requirements comparable to 
those in 30 CFR 816.95(b)(5) and (7) and 
817.95(bX5) and (7) pertaining to the 
control of fugitive dust by limiting the 
speed of vehicles and restricting travel 
of unauthorized vehicles. On May 16, 
1900, the District Court of the District of 
Columbia remanded all of OSM's 
fugitive dust control measures except 
those dealing with the prevention of 
wind erosion, (/n re: Permanent Surface 
Mining R^uhtion Litigation, Civil No. 
79-1144] Tlierefore, the Secretary cannot 
require that these provisions be 
included. 

20. The EPA commented that the air 
monitoring equipment and monitoring 
should be dictated by an air monitoring 


plan rather than by the Department of 
Conservation and Economic 
Development as stated in Virginia 
Regulations V816.9S(d) and V617i)S(d). 
EPA recommended that the regulations 
be revised to correspond with 30 CFR 
616.96(d). The Virginia regulations 
merely employ the discretion allowed in 
30 CFR 780.1S(b)(1). which states that an 
air quality monitoring program shall be 
provided If required by the regulatory 
authority. In addition, on May 16,1980, 
the District Court of the District of 
Columbia remanded 30 CFR 817.95. [/n 
re: Permanent Surface Mining 
Regulation Litigation, Dvil No. 79-11441 
Therefore, the Secretary cannot require 
Virginia to include that regulation in its 
program. 

21. VCBR expressed several concerns 
with Virginia Regulations V826.13 and 
V816.107 which would allow less than 
total highwatl elimination where 
sufficient spoil is not available to 
eliminate the highwall completely 
because of previous mining. The 
commenter asserted that because 
insufficient spoil on previously mined 
lands is a problem common throughout 
all of Appalachia, it does not constitute 
a problem based on local conditions in 
accordance wit h the "slate window" 
provision of 30 CFR 731.13. Second, the 
commenter believed that the State's 
alternative would lead to abuse. An 
example was died where a Virginia 
operator was given a mine permit 
variance which allowed highwalls to be 
eliminated only to "whatever extent 
possible" because insuffident spoil 
remained as a result of previous mining; 
however, the same permit also allowed 
the operator to dispose of spoil tn fills. 
Third, the commenter stated that the 
Virginia provision differs substantially 
from a draft proposed regulation 
developed by OSM. 

In his initial dedsion of October 22. 
1981, the Secretary disapproved 
Virginia's alternative to 30 CFR 816.101 
and 817.101. listing six important 
considerations (45 FR 69982-69983). 
Since this dedsion. OSM has 
promulgated a final rule establishing the 
standards to be used in the review and 
approval of a state prpgram. 30 CFR 
732.15(a). As part of this rule change, 30 
CFR 731.13, which required an 
alternative to be justified on the basis of 
local conditions was deleted (46 FR 
53384). Under the new rule, Sute 
provisions which are as effective as the 
Federal regulations in meeting the 
purposes of SMCRA are consistent with 
the Federal regulations. An additional 
public comment period was provided by 
OSM on the Virginia program in order to 







61108 Federal Register / VoL 46» No» 240 / Tuesdayt December 15, 1981 / Rules and^egulations 


accomodate review under this new 
standard. 

In addition. Virginia, in its 
resubmission, has revised the 
alternative to meet the six concerns 
expressed by the Secretary, The revised 
Virginia rules on this topic would not 
allow the situation identiRcd by this 
commenter to occur, because the 
disposal of spoil in fills is prohibited 
unless the spoil is unnecessary to 
achieve approximate original contour. 
Based on the revisions and subsequent 
information provided by Virginia at the 
September 21 and 22,1081 meeting, the 
Sectary has found the Virginia 
provisions acceptable. With regard to 
Virginia's deviation from OSNfs draft 
proposed regulation on restoration of 
previously mined lands, this proposed 
regulation cannot be considered in the 
Secretary's decision because it is not 
final and effective. If the Virginia 
provisions are not consistent with the 
final Federal regulations, the State will 
be required to amend its program 
pursuant to 30 CFR 742.17. (Sec Finding 
4(c)(iii), above and comment 22, below] 

22. EPl et al stated that Virginia 
Regulations V816.107 and V817,107 
should be rejected because they are 
allegedly inconsistent with Sections 
515(b)(3) and 515(d)(2) of SMCRA which 
require that mined land be returned to 
its approximate original contour and 
that the highwalls be eliminated. The 
commenter went on to suggest 
safeguards which should be imposed if 
it is determined that highwalls can be 
left on previously mined areas. 

As was discussed in the October 22, 
1080 Federal Re^ster notice (45 FR 
69982), many areas mined before 
SMC^ was enacted were left in an 
unreclaimed state and no effort was 
made to restore them to AOC It has 
become economically and 
technologically feasible to reminc some 
of these sites, but frequently it is 
imposible to obtain sufficient 
overburden and spoil to return the site 
to the original contour of the land or to 
eliminate completely the newly created 
highwall. In most cases remining these 
sites will lead to noticeable 
improvements in overall environmental 
quality, since the areas will be regraded, 
stabilized, revegetatod and subjected to 
much improved drainage and erosion 
control. In every case there should be 
much less highwall left than was the 
case before the remining began. 

At Section 101(h) of SMCRA, 

Congress found that: 

there are a substantial number of acres of 
land throughout major regions of the United 
States disturbed by surface and underground 
coal Iminingl on which little or no 
reclamation was conducted, and the impacts 


from these unreclaimed lands impose social 
and economic costs on residents in nearby 
and adjoining areas as well as continuing to 
impair environmental quality. 

Congress stated at Section 102(h) of 
SMCRA that one purpose of the Act is 
to: 

promote the reclamation of mined areas left 
without adeouate reclamation prior to the 
enactment of this Act and which continue, in 
their unreclaimed condition* to substantially 
degrade the quality of the environment, 
prevent or damage the bcnefidal use of land 
or water resources, or endanger the health or 
safety of the public. 

The Secretary believes that remlning 
these abandoned areas will do much to 
accomplish Congress* intent even If 
complete highwall elimination is not 
always possible. This is especially true 
in view of the safeguards Virginia has 
instituted to protect against misuse of 
this exception to highwall elimination. 

Section 515(b)(3) of SMCRA requires 
that operators restore the "approximate 
original contour" and that highwalls be 
eliminated Section 515(d)(2) requires 
that "the highwall be eliminaled and 
ACX^ restored." 

There is no indication in these 
Sections whether or not Congress 
intended it to encompass previously 
mined areas. The Secretary believes that 
SMCRA must be considered as a whole 
and that, where possible, individual 
requirements read together to achieve 
the multiple purposes of SMCRA. 
Accordingly, the Secretary construes the 
term "original" or "approximate original 
contour" to mean the contour existing at 
the site when present-day operators 
apply for permits, not that which 
naturally existed prior to any mining. He 
also construes the requirement that "the 
highwaU" be eliminated to refer to the 
highwall by the present-day operator, 
not that which may have been left by 
earlier mining. This interpretation is 
supported by the legislative history, as 
well as by Congress' desire as 
expressed in Sections 101(h) and 102(h) 
that abandoned lands be reclaimed. 
Congress did not intend that operators 
be required to disturb other areas in 
order to obtain sufficient spoil to 
eliminate highwalls. [H. Rep. No. 95-218, 
95th Cong., 1st Sess. 96-l.J 

23. EPl et al, commented that it was 
not satisfied with Virginia's response to 
the concern raised by OSM that Virginia 
RegulaUons V816.107 and V817.107 do 
not assure that all available spoil will be 
kept on the bench and not placed in fills 
when mining previously mined areas. 
The commenter states that Virginia 
Regulations V816.107 and V817.107 
might require highwalls to be left 
because they require that remaining 
slope not exceed lv:2h (50%). However, 


these regulations relate to backfilling on 
nonsteep slope, previously mined areas. 
Virginia Regulation V828.13. which 
relates to backfilling on sleep slope, 
previously mined areas contains no such 
limitation and provides that the backfill 
must achieve a 1.3 factor of safety, [See 
Finding 4(c](iii]. above.) 

24. EPl et ai asserted that Virginia's 
regulations on haul roads were 
inconsistent with the Federal 
requirements and should, therefore, be 
disapproved. The commenter pointed 
out that the haul road regulations 
included in Virginia's initial proposal 
were rejected (45 FR 69985; October 22. 
1980] and urged that Virginia 
Regulations V81B.150-158 and V817.150- 
158 of the resubmission be similarly 
rejected. The commenter further stated 
that Virginia's regulations are 
inadequate to protect the environment in 
the way Congress intended. 

The haul road regulations in Virginia’s 
initial submission were disapproved by 
the Secretary as required by the IJ.S. 
District Court for the District of 
Columbia for the reasons discussed In 
comment 16 In the GENERAL section 
above. However, the haul road 
regulations contained in the 
resubmission were adopted after the 
dote of the Round 11 District Court 
decision. The Secretary reviewed them 
and found that they do not conflict with 
the requirements of SMCRA. Once OSM 
has promulgated its regulations on haul 
roads. Virginia's regulations will be 
reviewed to determine their consistency 
with the new regulations. If deficiencies 
are found, Viigi^a %vill be required to 
amend its program pursuant to 30 CFR 
732.17(dl. 

25. ^I et al questioned Virginia 
RcgulatioxiB V816.157 and V817,157, 
which waive reconstruction 
requirements for existing roads where It 
can be demonstrated that reconstruction 
would result in greater environmental 
harm. Hiey stated that they disagreed 
with OSM’s acceptance of Virginia's 
statement that the provision does not 
provide an exemption to the 
performance standards for haul roads 
and argued that the program should not 
be approved until the provision is 
deleted. The Secretary's concern with 
those haul road regulations was that 
they might be read to exempt operators 
from meeting environmental 
performance standards, particularly 
normal maintenance requirements, with 
respect to roads that existed prior to the 
mining operation. Virginia's 
interpretation that such roads were not 
exempted does not leave the regulations 
without effect The Secretary assumes 
that under Virginia's interpretation of iU 
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regulations, the operator may not be 
required to reconstruct roads to meet 
design standards provided that such 
roads are maintained in accordance 
with all other roads and can meet all 
applicable performance standards. 

26. EPl et qL stated Virginia 
Regulations V826.12 (b} and (g) relating 
to steep slope mining do not provide the 
same environmental and safety 
protection as 30 CFR 826.12(b) because 
they allow the lowering of the static 
safety factor below 1.3 and allow some 
highwall to remain if a road or ditch is 
left at the top of the backfill. The 
commenter felt that this is contrary to 
Sections 515 (dl(2) and (e) of SMCRA 
and that it might create problems of 
slope failure in the backfill area. The 
Secretary agrees that Virginia*8 program 
is inconsistent with the Federal 
provisions and has required Viiginia to 
revise its program to correct the 
deficiency with repect to allowing 
highwalls to remain. This concern is 
discussed in greater detail in Finding 
4(c)(vii]. above. With regard to the lower 
static safety factor, the Secretary has 
thoroughly evaluated the additional 
rationale provided by Virginia in its 
resubmission and interprets Virginia's 
provision as requiring a minimum static 
safety factor of 1.2. Further, the 
Secretary believes that the 
environmental safeguards intended by 
the Federal requirements will be 
maintained as Virginia requires 
substantial investigation and planning 
prior to allowing this lower static factor 
of safety to be used. Based on the 
technical justification submitted by the 
Stale, the Secretary finds the provision 
acceptable and will not require a change 
to the program. (See Finding 4(c)(vii). 
above.) 

27. VMRA stated that for steep slope 
mining it was unnecessary and 
unreasonable to require the vertical 
portion of the highwall to be shaved and 
blended into the surrounding terrain 
when roads or drainage structures are 
located at the lop of the backfilled area. 
The commenter further stated that this 
practice creates safety hazards for 
workers, exposes additional area to 
erosion, and is inconsistent because 
vertical slopes arc allowed on other 
areas. The Secretary disagrees with this 
comment because Section 515(b)(3) of 
SMCRA requires that the mined areas 
by returned to their approximate 
original contour at the completion of 
mining. The Secretary interprets this to 
mean that all highwalls must be 
eliminated except in the very narrow 
circumstances pertaining to previously 
mined areas as discussed at Finding 
mm obovo. 


28. The EPA commented that the 
effluent limitations contained in the 
Virginia Coal Surface Mining Technical 
Handbook pages 244-248 should be 
identified by units. Virginia Regulation 
V616.37 states that the effluents shall be 
governed by the standards set forth in 
the NPDF.S program under the Federal 
Water Pollution Control Act (FWPCA) 
and the rules and regulations 
promulgated thereunder, and the units 
are thereby incorporated by reference. 

29. The EPA commented that the 
requirement for monitoring surface 
water discharge once per week specified 
in Virginia Coal Surface Mining 
Technical Handbook. Surface Water 
Monitoring Program (p. 250) was 
inadequate. They felt that in order to 
properly characterize an effiuent, 
samples would have to be taken more 
frequently. Virginia Regulation 

V616.52(b)(1) requires that monitoring be 
adequate to measure the discharges 
from the permit area as does 30 CFR 
816.52(b|(l). Under 30 CFR 816.52(bl(l). 
theTe^atory authority has discretion 
to determine the frequency of collection, 
and the Secretary is not empowered to 
require States to go beyond the 
requirements in his relations. The 
frequency of monitoring established in 
the Technical Handbook is intended to 
meet EPA reguirements for NPDES 
permits. (See page 243, Volume II of the 
Virginia resubmission.] 

V. Enforcement 

1. EPI et ai stated that the Virginia 
CSMCRA. Section 45.1-251(a) still 
allows trial de novo and should be 
rejected. Section 45.1-251 (o) provides 
that in the event the jury trial de novo 
provision contained in that section is 
disapproved by the Secretary, the 
provision shall be severed from the 
Virginia act and shall be of no effect. 

The Virginia resubmission included an 
opinion of the Virginia Attorney General 
that the Secretary's disapproval of this 
provision on October 22,1980 (45 FR 
69998-69999), severed the provision from 
the Viiginia statute. Therefore, the 
Secretary will not require a change in 
the Viiginia law. (See Finding 4(q)(i), 
above] 

2. EPl et al stated that the narrative 
portion of Virginia's submission is 
deficient because it does not provide 
procedures for processing 
administrative request procedures for 
show cause hearings or procedures in 
accordance with Section 554 of the 
Federal Administrative Procedures Act 
(APA). The Secretary approved this 
portion of the Virginia program in his 
initial decision (45 FR 69990-69991). 
Thus, this comment is outside the scope 
of the present decision. Show cause and 


other administrative review proceedings 
are handled pursuant to the Virginia 
Administrative Process Act and specific 
provisions in the Virginia program 
which provide procedures similar to 
those required under SMCRA. The 
Secretary cannot require the States to 
duplicate the procedures and provisions 
of Section 554 of the Federal APA, 

3. EPl et qL stated that in its 
resubmission, Virginia failed to 
designate its inspectors as "Authorized 
Representatives of the Director” for the 
purpose of issuing cessation orders as 
required under the Virginia CSMCRA 
Sections 45.1-245 (A) and (B). VMRA, on 
the other hand, stated that it was 
unacceptable to allow Viiginia to 
authorize its inspectors to issue 
cessation orders without approval from 
their supervisors. VMRA contended, 
based on past experience, that Virginia 
inspectors are often young, 
inexperienced, and unqualified to judge 
complex situations, and felt such a 
provision would be acceptable only if 
OSM agreed to accept liability for 
damages incurred because of improperly 
issued cessation orders. 

In its resubmission, Virginia identifies 
the authorized representatives of the 
Director in Volume 1, Appendix G, The 
Secretary found Virginia's designation 
acceptable except with regard to the 
issuance of cessation orders for 
imminent harm or danger. The Secretary 
has required a change in the Virginia 
program to allow the inspector to issue 
such cessation orders even if he or she 
is unable to contact a supervisor. (See 
Finding 4(j)(i), above] Virginia has 
assured the ^cretary in its program that 
it will have adequate qualified staff 
available to implement the permanent 
prograip. 

4. EPI et ai argued that Virginia 
Regulation V840.11(d](l) regarding 
carrying out of inspections on an 
irregular basis is deficient because it 
omits the phrase "so as to monitor 
compliance at all operations, including 
those which operate nights, weekends or 
holidays" as contained in 30 CFR 
840.11(d)(1). Further, they stated that the 
phrase "irregular times" as used in the 
record of the September 21 and 22,1081 
meeting was not contained in the State's 
regulations, thereby negating the 
contention of the State that such 
inspections are authorized. 

The use of the phrase "irregular 
times" in the record of the September 21 
and 22.1981 meeting was inappropriate 
since the discussions at the meeting 
involved the term "irregular basis" as 
contained in the State regulations. 
Regardless of this misstatement, the 
Secretary believes that the assurance by 
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Virginia offidals that their regulation 
encompasses night, weekend and 
holiday inspections is adequate and it is 
a binding part of the conditionally 
approved program. Based on this policy 
statement by Virginia, the Secretary 
accepts the Virginia provision as 
consistent with the Federal rule. 

5. VCBR and EPl ei a/, objected to 
Virginia Reflation V840.11(e] because 
it provides for inspection of iziactive 
permits and abandoned sites as deemed 
necessary, but not less than semi¬ 
annually, whereas 30 CFR 840.11 (a) and 
(b) requires monthly inspections. In 
addition, no definition of ''inactive'* site 
was provided. The commentcr further 
contended that a site should be 
considered active until the bond is 
released. EPl also stated that the State 
requirements were not even consistent 
with the new rules OSM is about to 
propose. However, the State need not 
meet rules which are merely in draft or 
proposed form. In the September 21 and 
22.1981 meeting, Virginia officials stated 
that 'Inactive sites** refers only to those 
operations which have obtain^ grading 
release, have been seeded, and are 
dormant pending the establishment of 
vegetation and. thereafter, final bond 
release. The Secretary Hnds that this is 
as effective as the Federal rule in 
ensuring adequate inspections. 
Reclaimed sites do not present the tame 
environmental problems as active sites 
because they are static There will be 
minimal activity on reclaimed sites, 
whereas active operations must be 
monitored fluently to insure that the 
full panoply of reclamation requirements 
are being complied with. 

6. EPl ei qL stat^ that Virginia 
Regulation V840.ll improperly omits the 
requirement of 30 CFR 840.11(d)(3) that 
inspectors promptly file inspection 
report, and the requirements of 30 CFR 
840.l1(c] that the periodic inspections 
shall include collection of evidence with 
respect to every violation. Vliginia 
included these provisions in its initial 
submission and the Secretary found 
them acceptable (45 FR 69987-60988). In 
the September 21 and 22,1981 meeting. 
Virginia stated that the deletion of the 
provisions from the reaubmission was 
made on the basis that such 
requirements are a matter of DMLR 
policy and procedures and, therefore, 
need not be reiterated in regulations. 
Virginia further pointed to tne Virginia 
Procedural Handbook, in particular. 
Memo 1 and 11. which was contained in 
the original submission and not deleted 
from the rcsubmlssion. as clearly 
requiring these procedures. On the basis 
of Virginia*8 interpretation of the 
Procedural Handbook requirements. 


which is a binding part of the State 
program, the Secretary finds this 
acceptable. 

7. EP! et al. stated that Virginia 
Regulation V842.11(8) impermissibly 
limits inspections otherwise required by 
30 CFR 842.11 by adding the Phrase 
**except for good cause shown.'* which is 
allegedly not consistent with Section 
503(a)(7) of SMCRA. This provision of 
the Virginia program was approved in 
the initial decision (45 FR 60077--70000) 
regarding the Virginia program: thus, 
this comment is outside the scope of this 
decision. 

8. EPl ei qL Objected to Virginia 
Regulation V842.12(c), which provides 
that a citizen accompanying an 
inspector does so at his/her own risk 
and may be required to sign a written 
acknowledgment that neither the 
Division nor the operator would be 
liable for any injury or damage 
sustained by the citizen. The commenter 
asserted that such provisions are 
discriminatory. Secondly, the 
commenter objected to Virginia's 
requirement that dtizens provide ail 
necessary safety equipment 

The Sectary agrees that the 
requirement that citizens waive liability 
is unacceptable and is requiring Virginia 
to revise its program accordingly. |^e 
Finding 4(l)(ii), above] In regard to the 
commenter's second concern, neither 
SMCRA nor the provisions of 30 CFR 
Chapter VH provide the Secretary the 
authority to require the regulatoiy 
authority, or any third party, to provide 
dtizens accompanying an Inspector on 
the mine site with all safety equipment 
necessary to comply with safety 
regulations. 

9. EPl ei al, objected to Virginia 
Regulation V842.14. which allows the 
Director of DCED up to thirty days 
ins tead of the fifteen days provided In 
30 CFR 842.12(d) to render a dedsion on 
a citizen's complaint regarding the 
failure of the regulatory authority to 
make an adequate inspection. While the 
time period allowed by Virginia is not 
identical to the Federal requirement, it is 
as effective as the Federal regulation. 
The Secretary notes that the effect of 
this time difference in enforcement is 
Insignfficant because of the Secretary's 
oversight responsibility mandated under 
Section 521(a)(1) of SMCRA. If more 
than 10 days passed without a State 
inspection, the Secretary would be 
obligated to act 

10. EPl ei al. stated that Virginia 
Regulation V842.12(b] qualifies the 
conOdentiality for dtizen complaints at 
30 CFR 842.12(b) with the phrase "as a 
matter relating to criminal investigation" 
and. argued that this is inconsistent with 


the Federal requirements. This provision 
in the Virginia program was approved 
by the Secretary in his initial dedsion 
on October 22.1980 (45 FR 69977-70000). 
thus, this comment is outside the scope 
of this rrileroaking. The Secretary notes, 
however, that even under Federal law, 
confidentiality is subject to the Federal 
Freedom of Information Act. Since 
dtizen complaints are given the same 
protection in Virginia as matters under 
criminal investigation it would appear 
confidentiality may be even better 
protected under the Virginia scheme. 

11. One commenter objected to the 
Virginia Regulation V842.12(b) regarding 
confidentiality of complaints, alleging 
that it encourages the filing of 
irresponsible complaints and that 
characterizing these complaints as 
criminal matters would stigmatize the 
operator. The Secretary disagrees. 
Confidentiality is required by the 
Federal program. The fact timt Virginia 
extends the same measure of 
confidentiality as in a criminal 
investigation merely establishes the 
level of protection given to a person 
requasting confidentiality, not the nature 
of the violation. It is highly unlikely this 
would cause anyone to confuse these 
routine administrative complaints with 
criminal matters. 

12. VMRA argued that confidentiality 
of dtizen complaints would encourage 
the filing of irresponsible and harrassin^ 
complaints against operators. Virginia 
Regulation V842.12(b) does not enable a 
dtizen to keep his Identity from the 
regulatory authority when supplying 
information. It merely allows the dtizen 
to request that his name not be 
disdosed to the public and requires 
Virginia to honor that request The 
dtizen supplying information is merely 
the person who brings the alleged 
violation to the attention of the 
regulatory authority. If a violation is 
observed by an inspector following a 
complaint by a dti^n. It is the inspector 
who would be confronting the operator 
and providing the basis for obtaining a 
penalty against the permittee. Therefore, 
there is no need for the operator to 
know the complainant If the complaint 
is groundless, no violation %vill be issued 
and the operator will not be harrassed. 
The Secretary disagrees with the 
commenter's objections and has 
determined that confidentiality is based 
upon the belief that many dtizens will 
be reluctant to come forward if they are 
concerned about harrassment black¬ 
listing. or physical abuse even if such 
concern is groundless. 

13. EPl ei al, stated that Virginia 
Regulation V843.12 is not consistent 
with the Federal regulations and could 
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easily lead to abuse because of vague 
and hard to enforce standards such as 
*1ack of diligence” and 'Intentional 
delay” being used to delcmiine when an 
extension of the abatement period is 
available. These standards arc found in 
Virginia Regulation V843.12(c) The 
Secretary finds Virginia's provisions to 
be consistent %vith the Federal rules 
because 30 CFR 843.12(c] as amended on 
August 17,1981 (46 FR 41705) uses these 
same standards to determine whether or 
not tQ allow an extended abatement 
period. 

14. VCBR and EPl et al commented 
that the Virginia regulation which 
allows termination of u Notice of 
Violation without an on-site inspection 
should be deleted and that Virginia 
should be required to submit a written 
statement that it will conduct on-site 
inspections to determine abatement The 
commenters felt that Virginia's provision 
is in direct violation of Sections 521, 
503(aKl) and 5a3(a][7) of SMCRA. The 
Secretary agrees that the Virginia 
provision must be deleted and has 
conditioned approval of the program on 
this issue. [See Finding 4(J)(iii). above] In 
addition, at the September 21 and 22, 

1961 meeting the State agreed not to 
exercise its authority to terminate 
Notice of Violations without an on-site 
inspection. The Secretary considers this 
a binding statement by the State and 
incorporates it as part of the conditional 
iipprovoL 

15. EPl et al. objected to the omission 
of a requirement for mandatory issuance 
of a show cause order upon a Hnding of 
a pattern of violations as required by 30 
CFR B43.13(a)(3). The Secretary agrees 
with this comment and has required 
changes in Virginia's program to correct 
the deRciency. [See Finding 4(j)(iv). 
above.) 

16. EPl et al. noted that Virginia 
Regulation V843.15(g) omits the 
requirement of 30 CFR 843.15(g) that a I a 
forma] review proceeding no evidence 
as to statements made or evidence 
produced at an informal public hearing 
shall be introduced as evidence to 
impeach a witness. The Federal 
provision relates to an informal hearing 
which an operator can request if he has 
received a cessation order. The hearing 
is for the operator's benefit, and the rule 
is designed to encourage operators to 
speak freely at such hearings (44 FR 
15304: March 13,1979). States are not 
required to adopt provisions which are 
solely for the benefit of operators, rather 
than the public or the environment, as 
the omission of such a requirement does 
not render the Stale program 
inconsistent with the Federal 


requirements. See Section 505 of 
S.MCRA. 

17, EPl et ol. stated that Virginia 
should be required to submit a written 
statement confirming that a notice of 
any public hearing on a show cause 
order will be posted at the DMLR office 
in Big Stone Gap. They further stated 
that the notice should be posted at the 
time of issuance of the order. At the 
September 21 and 22,1961 meeting, 
Virginia officials stated that notices 
would be posted at the time of Issuance 
of show cause orders. They also stated 
that notices of any hearings would be 
posted. The Secretary views these 
statements as binding on the Stale and 
incorporates them as part of the 
conditional approval of the Virginia 
program. 

18. One commenler stated that the 
Virginia proposal does not dearly 
authorixe access by Virginia inspectors 
to wildcat operations. Virginia's 
provisions governing such access have 
not changed since its original 
submission. Thus, this comment is 
outside the scope of this decision. In 
Finding 4(g) of the initial decision 
regarding the Virginia program (45 FR 
699987), the Secretary found that 
Virginia inspectors have the authority to 
enter, inspect, and monitor all coal 
exploration and surface coal mining and 
redamation operations on non-Indian 
and non-Federal lands within Virginia 
consistent with the Federal 
requirements. 

VI. Public Participation 

1. EPl et o/. objected to the Virginia 
CSMCRA Section 45.1-232 which allows 
persons with financial interests in 
underground and surface poal mining 
operations to sit on the Board of 
Conservation and Economic 
Development. The commenler argued 
that such a provision violates citizens* 
rights to a fair and impartial hearing and 
would increase the likelihood of biased 
rulemaking. The Secretary has 
determined that Virginia has adequately 
demonstrated that the Board is rnulti^ 
interest and, therefore, not subject to the 
conflict of interest provisions of 30 CFR 
70S. Thus, it is consistent with the 
Federal requirements. [See Finding 
4(m)(i). above] 

2. EPl et ai stated that Virginia's 
program does not provide for discovery 
rights or contain provisions for the 
intcrv'cntion by citizens in 
administrative proceedings consistent 
with the Federal provisions. The 
Secretary disagrees for the reasons set 
forth in Finding 4(q]{iv). above. 

3. EPl et ai slated that Virginia law 
does not properly allow assessment of 
costs and expenses (including attorney 


fees) against the State, which is a 
required element for approval of a slato 
program. They also stated that Virginia 
Regulation V789.1 provided for award of 
costs only in "administrative 
proceedings reviewing enforcement 
actions.” rather than in "any 
administrative proceeding under the Act 
• • • ” as required by Section 525(e) of 
SMCRA. 

The Secretary agrees that Virginia law 
does not provide for award of costs 
against the Commonwealth and has 
required Virginia to correct this 
deficiency in its program. [See Finding 
4(g)(iil). above) However, the Secretary 
believes the commenler has misread the 
Virginia regulation, because it provides 
at subsection (a) that any person may 
petition for costs and expenses if they 
participate in any administrative 
proceeding under the Act. The reference 
to proceedings reviewing enforcement 
actions is found at subsection (e). which 
refers to payment of costs and expenses 
to any person from the permittee. This is 
consistent with Section 525(e) of 
SMCRA. which allows for recovery of 
costs and expenses in enforcement 
actions, 

D. Background on Conditional Approval 

The Secretary is fully committed to 
two key aims which underlie SMCRA. 
SMCRA calls for comprehensive 
regulation of the effects of surface coat 
mining on the environment and public 
health and safety and for the Secretary 
to assist the States in becoming the 
primary regulators under SMCRA. To 
cnajjle the States to achieve that 
primacy, the Secretary has undertaken 
many activities, of which several are 
particularly noteworthy. 

The Secretary has worked closely 
with several State organizations, such as 
the Interstate Mining Compact 
Commission, the Council of State 
Governments, the National Governors 
Association and the Western Interstate 
Energy Board Through these groups. 
OSM has frequently met with Slate 
regulatory authority personnel to 
discuss informally how SMCRA should 
be administered, with particular 
reference to unique circumstances in 
individual Stales. Often these meetings 
have been a way for OSM and the 
States to test new ideas and for OSM to 
explain portions of the Federal 
requirements and bow the States might 
meet them. 

The Secretary has dispensed over $8.5 
million in program development grants 
and over ^7.6 million in initial program 
grants to help the States to develop their 
programs, to administer their initial 
programs, to train their personnel in the 
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new requirements, and to purchase new 
equipment. In several instances. OSM 
detailed its personnel to States to assist 
in the preparation of their permanent 
program submissions. OSM has also met 
with individual states to determine how 
best to meet SMCRA’s environmental 
protection standards. 

Equally important, the Secretary 
structured the State program approval 
process to assist the States in a^ieving 
primacy. Me voluntarily provided his 
preliminary views on the adequacy of 
each State program to identify needed 
changes and to allow them to be made 
without penalty to the State. The 
Secretary adopted a special policy to 
insure that communication between him 
and the states remained open and 
uninhibited at all times (44 FR 54444; 
September 19.1979). This policy was 
critical to avoiding a period of enforced 
silence between OSM and a State after 
the close of the public comment period 
on its program and has been a vital part 
of the program review process. 

The Secretary has also developed in 
his regulations the critical ability to 
conditionally approve a State program. 
Under 30 CFR 732.13 of the Secreta^*s 
regulations, conditional approval gives 
full primacy to a State even though there 
are minor deficiencies in a program. 

This power is not expressly authorized 
by SMCRA: it was adopted through the 
Secretary's nileroaking authority under 
30 U.S.C. 201(c). 501(b). and 503(a)(7). 

SMCRA expressly gives the Sectary 
only two options—to approve or 
disapprove a State program. Read 
literally, the Secret^ would have no 
nexibiiity; he would have to appro^ 
those programs that are letter-perfect 
and disapprove all others. To avoid that 
result, and in recognition of the 
difficulty of developing an acceptable 
program, the Secretary adopted the 
regulation providing the authority to 
conditionally approve a program. 

Conditional approval has a vital effect 
for programs approved in the Secretary’s 
initial decision. It results in the 
implementation of the permanent 
program in a State months earlier than 
might otherwise be anticipated It also 
avoids the costly and cumbersome 
problem of Implementing Federal 
programs where the State submittal was 
deficient in only minor respects. While 
this may not be significant in States that 
already have comprehensive surface 
mining regulatory programs. In many 
States earlier implementation will 
Initiate a much higher degree of 
en\ironmental protection. It also 
implements the rights SMCRA provides 
to citizems to participate in the 
regulation of surface coal mining 
through soliciting their views at hearings 


and meetings end enabling them to file 
requests to designate lands as 
unsuitable for mining if they are fragile, 
historic, critical to agriculture, or simply 
cannot be reclaimed to their prior 
productive capability. 

The Secretary considers three factors 
in dedding whether a program qualifies 
for conditional approval First is the 
State’s willingness to make good faith 
efforts to effect the necessary changes. 
Without the State’s commitment, the 
option of conditional approval may not 
be used. 

Second no part of the program can be 
incomplete. As the preamble to the 
regulations states, the program* even 
with dcRdencles. must provide for 
implementation and administration for 
all processes, procedures, and systems 
required by SMCRA and these 
regulations” [44 FR 14961; March 13, 
1979). That is. a State must be able to 
operate the basic components of the 
permanent program: the designation 
process: the permit and coal exploration 
systems; the bond and insurance 
requirements; the performance 
standards; and the inspection and 
enforcement systems. In addition, there 
must be a functional regulatory 
authority to implement the other parts of 
the program. If some fundamental 
component is missing, conditional 
approval may not be granted. 

Third, the defidendes must be minor. 
For each deficiency or group of 
defidendes. the Secretary considers the 
signincanco of the defidency in light of 
the particular State in question. 
Examples of defidendes that would be 
minor in virtually all circumstances are 
correction of derical errors and 
resolution of ambiguities. 

Other defidendes require individual 
consideration. An example of a 
defidency that would most likely be 
major would be a failure to allow 
meaningful public participation in the 
permitting process. Although this would 
not render the permit system 
incomplete, because permits could still 
be issued, the lack of any public 
participation could be such a departure 
from a fundamental purpose of SMCRA 
that the defidency would probably be 
major. 

The granting of conditional approval 
is not and cannot be a substitute for the 
adoption of an adequate program. The 
Federal regulations (30 CFR 732.13(i)), 
give the Secretary little discretion in 
terminating programs where the State. In 
the Secretary’s view, fails to fulfill the 
conditions. The purpose of the 
conditional approval authority is to 
assist States in achieving compliance 
with SMCRA, not to excuse them from 
compliance. 


£. The Secretary’s Dedsion 

As indicated above under 
’’Secretary’s Findings,” there aro minor 
defidendes in the Virginia program 
which the Secretary requires be 
corrected. In all other respects, the 
Virginia program meets the criteria for 
approval. The deficiencies identiHed in 
prior findings arc summarized below 
and an explanation is given to show 
why each defidency is minor, as 
required by 30 CFR 732.13(1). 

(1) As discussed in Finding 4(c)(ii), 
Virginia utilized the term ’’best 
technology reasonably available” which 
was not consistent with the phrase ’’best 
technology currently available” (BTCA). 
The defidency is minor because 
situations where Virginia could require 

a particular kind of technology under 
BCTA. but not under its present 
standard %vill be few. if any. during the 
time allowed to make the changes. 

(2) As discussed In Finding 4(c)(vi). 
Virginia submitted an alternative 
regulation regarding the zone-fill 
concept which was determined to be 
inconsistent with Federal requirements. 
This deficiency is minor since the Stole 
is being required not to use the 
alternative regulations pending formal 
deletion of the regulations from the 
program. 

(3) As discussed in Finding 4[c)(vii). 
Virginia submitted a regulation v^ich 
would allow roads or diralnage 
structures to be left at the top of the 
backfill area without requiring that any 
remaining hfghwall be shaved or 
blended into the surrounding terrain. 
This deficiency is minor because In the 
October 15.1981 letter, Virginia 
submitted a policy statement affirming 
that in the period prior to the 
promulgation of the required regulatory 
change, it will require the shaving and 
blending of highwalls into the natural 
terrain. 

(4) As discussed in Finding 4(c)(x). 
Vi^inia regulations and the Vitginia 
Coal Surface Mining Technical 
Handbook omit the Federal prohibition 
against locating diversions on areas 
with landslide potential. This deficiency 
is minor because Virginia indicated in 
the September 21 and 22.1981. meeting 
with OSM that it is the State’s policy to 
not allow diversion structures to be 
placed on areas with landslide potential 

(5) As discussed in Finding 4(c)(xi). 
Virginia regulations allow the regulatory 
authority to grant exemptions from the 
requirement that all discharges of water 
meet all applicable Federal and State 
laws and regulations. This deficiency is 
minor because Virginia has agreed not 
to use its authority to grant this 
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■ exemption pending the completion of the 
H required regulatory change. 

H (6) As discussed in Finding 4[c)(xii). 
H Virginia regulations allow for a scaled 
B distance factor of 50 as opposed to the 
BeO required in the Federal regulations. 
BThis deficiency is minor because 
B Virginia has agreed to use the authority 
B pro\ided in Virginia Regulations 
B V816.65(i) and Vai7.65{i) to limit ground 
B \'i bra lions from an explosive detonation 
B^to 1.0 inch per second pending 
B completion of regulatory change. Since 
B this equates to a scale distance factor of 
B SO explosive detonations. Virginia would 
Bbe in compliance with the Federal 
B rt^quiremeots pending completion of the 
B re^atory change. 

B (7) As discussed in Finding 4(c)(xii). 

B Virginia regulations allow up to 50 
B pounds of explosives to be detonated 
B without publishing notice of the 
B operator's blasting schedule. This 

1^ minor because few blasts 
Bof between five and 50 pounds of 
B explosives are detonated on surface 
iBmining operations. Also, during the 
Binterim period, until Virginia can amend 
Bthis regulation, most operations will be 
Boporatiog under permits issued during 
Bthe interim regulatory program which 
Brequira a blasting schedule and do not 
Ballow the permittee to detonate more 
Blhan five pounds of explosives at times 
Bother than those in the blasting 
Bschedula* 

B (8) As discussed in Finding 4(c)lxii). 
^Virginia regulations allow the maximum 
Bground vibrations from an explosive 
Bdetonation to be 2.0 inches per second. 
^■This deficiency is minor because 
BVirginla Regulations V816.65(i) and 
By617.65(i) provide DMIJ^ with authority 
Bto reduce the maximum peak particle 
Bvelodty allowed. Virginia has agreed to 
Bdso this authority to limit maximum 
^Mround vibrations to IX) inch per second 
^pending completion of the regulatory 
Bdiange. 

B^^ (8) As discussed in Finding 4(c)(xiii). 
^piiginia regulations allow for chsposal 
excess spoil on certain areas other 
the permit area at the request of 
landowner. This deficiency is minor 
Because Virginia agreed in the October 
1981 letter not to exerdse its 
^buthority to allow such disposal during 
^Phe time needed to make the necessary 
^Khange to its regulations. 

(10) As discussed in Ending 4(cHxiv). 
^P'irginla*t Coal Surface Mining 

echnical Handbook allows for methods 
abandoning temporary diversions 
^pconsistcnl with those provided In the 
^^deral regulations. This Issue is minor 
^^wuse surface coal mining operaUons 
^Bpically progress toward completion of 
operadofi over an extended period 
time. Few, if any, permits would be 


issued under the permanent program 
regulations to operations which would 
reach a stage in the mining process 
allowing abandonment of a temporary 
diversion prior to the completion of the 
required regulatory change. 

(11) As discuss^ in finding 4(j](i), 
Virginia stated that its current poUcy 
would not allow a field inspector to 
issue a cessation order for imminent 
danger or harm if be/she were unable to 
contact his supervisor or the 
enforcement manager either by radio or 
telephone. The deficiency is minor 
because of the Limited number of 
cessation orders for imminent danger or 
harm which have been issued in 
Virginia, and the short time allowed for 
the State to revise its policy. During 
calendar year 1981. the OSM issued no 
such order in Virginia. In calendar year 
1980 only two cessation orders were 
issued. Therefore, the impact of this 
deficiency is very limited. 

(12) As discussed in Finding 4(i)(il), 
there are some defidendes in Virginia's 
regulations criteria for extending the 90- 
day abatement period. These 
defidendes are minor because Virginia 
Regulations V843.12 (f)(1) and (0(6). 
among other provisions, require that 
extensions can be granted only when 
abatement within 90 days would (1) 
clearly cause more environmental harm 
than it would prevent: or (2) create an 
imminent danger or be expected to 
cause imminent environmental harm. 
The Secretary knows of no situation 
where more environmental harm would 
be created by abatement except when 
abatement would be affected by 
dimatic conditions. In addition, the 
Virginia regulations would require 
compliance with all Mine Safety and 
Health Act standards. Furthermore, 
extensions are not mandatory and the 
State has agreed not to grant extensions 
in any instances that would be 
inconsistent with Federal law. 

(13) As discussed in finding 4(j](iii), 
Virgfda's regulations allow the 
termination of a notice of violation by 
methods other than the authorized 
representative of the Director 
conducting an investigation to confirm 
the abatement. This deficiency is minor 
since the State indicated in the 
September 21 and 22,1981 meeting that 
as a matter of policy, it would not 
terminate notices of violation by means 
other than an authorized 
representative's investigation to confirm 
that all violations have been abated. 

(14) As discussed in Finding 4(j)(iv), 
Virginia regulations provide 
regulatory authority with more 
discretion to determine %vhen a show 
cause order should be issued than does 
the corresponding Federal regulation. 


This deficiency is minor because it is 
unlikely that any operator will develop a 
pattern of violations before the 
deficiency is corrected. Further, the 
State still has the same authority as 
OSM to issue discretionary show cause 
orders. 

(15) As discussed in Finding 4(k)(iii|, 
the Virginia definition of significant 
legal and financial conunitixients (SLFC) 
is similar to the Federal regulation 
except that Virginia provides that the 
mere ownership of mineral rights prior 
to August 3,1977, establishes SLFC. This 
deficiency is minor since no petition to 
designate lands unsuitable for mining 
could be processed prior to the time 
allowed by the Secretary for correcting 
this deficiency, 

(16) As discussed in Finding 4(l)(ii), 
Virginia's regulations require a citizen 
Bccompan>ing an Inspector to do so at 
his/her own risk, and also proride that 
neither the regulatory authority nor its 
personnel, nor the operator, nor its 
personnel, shall be liable for any injury 
or damage. This deficiency is minor 
since citizen visits are not frequent, and 
it Is unlikely that anyone accompanying 
an inspector onto a minesite will be 
injured during the period in which the 
State has to amend this provision. The 
Secretary is aware of no instance in 
which a citizen accompanying an 
inspector onto a minesite has been 
injured. Accordingly, few. if any. 
citizens are likely to be deterred from 
exercising their statutory right to go onto 
a minesite pending resolution of this 
defidency. 

(17) As discussed in Finding 4{q)(lii). 
the Virginia Coal Surface Mining and 
Reclamation Act prohibits the awarding 
of costs and attorneys' fees against the 
State in judicial and administrative 
proceedings. This deficiency is minor 
since the exclusion applies only to 
awards against the Slate. Awards 
against other persons are available. 
Furthermore, due to the length of time it 
takes to process administrative and 
judicial proceedings, the deficiency 
should bw cured before most cases are 
resolved. 

(16) As discussed in Finding 4(s)(i), 

(he Virginia policy on haul roads is 
ambiguous with respect to the 
requirement of substantiai public use 
and actual public maintenance. This 
deficiency is minor since no permanent 
program permits will be Issued during 
the very short time period provided for 
the State to revise its policy. 

(19) As discussed in Finding 4(B)(ni), 
Virginia's definition of "affected area" 
includes only the area which is located 
at>ove undergrotmd mine workings 
actually affected by subsidence, or 
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which may be affected by planned 
subsidence. This deficiency is minor 
because on October 15.1981, Virginia 
submitted material demonstrating that 
subsidence is an uncommon 
environmental problem In Virginia and, 
therefore, the practical difference 
between the two definitions is minor. 

Given the nature of the deficiencies 
sot forth in the Secretary's findings and 
their magnitude in relation to all the 
other provisions of the Virginia program, 
the Secretary of the Interior has 
concluded that they are minor 
deficiencies. Accordingly, the program is 
eligible for conditional approval under 
30 CFR 732.13(i) because: 

1. The deficiencies are of such a size 
and nature os to render no part of the 
Virginia program incomplete: 

2. All other aspects of the program 
meet the requirements of SMCRA and 30 
CFR Chapter VII; 

3. These deficiencies, which will be 
promptly corrected, will not directly 
affect environmental performance at 
coal mines: 

4. Virginia has initiated and is actively 
proceeding with steps to correct the 
deficiencies: and 

5. Virginia has agreed, by letter dated 
December 8.1981, to correct the 
regulation deficiencies by October 15, 
1982, and the statutory deHciencies by 
July 15,1983. Other deficiencies, whi^ 
relate to policy interpretations of the 
DNILR only, will be corrected by 
February 15,1982. 

Accoraingly, the Secretary is 
conditionally approving the Virginia 
program. If regulations correcting the 
deficiencies are not enacted by October 
15,1982, if Stale legislation correcting 
the statutory deficiencies Is not enacted 
by |uly 15,1983; and policy 
interpretations are not corrected by 
February 15.1982, the Secretary will 
take appropriate steps under 30 CFR 
Part 733 to terminate the State program. 
This conditional approval is effective on 
December 15,1981. Beginning on that 
date, the Virginia Department of 
Conservation and Economic 
Development shall be deemed the 
regulatory authority in Virginia and all 
Virginia surface coal minii^ and 
reclamation operations on non-Federal 
and non'Indtan lands and all coal 
exploration on non-Federal and non- 
Indian lands in Virginia shall be sublect 
to the permanent regulatory program. 

On non-Federal and non-Indian lands 
in Virginia, the permanent regulatory 
program consists of the State program 
approved by the Secretary. Following 
this approval, in accordance with 
Section 523(c) of SMCRA. Vi^inia may 
elect to enter into a cooperative 
agreement with the Secretary to provide 


for State regulation of surface coal 
mining and reclamation operab'ons on 
Federal lands within the State. The 
Virginia Regulations V740 through V744 
for Federal lands which were submitted 
as part of the program resubmission 
have not been considered and are not a 
part of the Secretary's conditional 
approval. These regulations may be 
included in the State's request for a 
cooperative agreement and will be 
considered at that time. 

The Secretary's approval of the 
Virginia program relates at this time 
only to the permanent regulatory 
program under Title V of SMCRA. The 
approval does not constitute approval of 
any provisions related to 
implementation of Title IV under 
SMCRA, the abandoned mine lands 
reclamation program. In accordance 
with 30 CFR Part 884, Virginia may 
submit a State reclamation plan now 
that its permanent program has been 
approved. At the time of such a 
submission, all provisions relating to 
abandoned mined lands reclamation 
will be reviewed by officials of the 
Department of the Interior. 

Dated: December 10,1961. 

James G. Watt, 

Secretary of the Interior 

Accordingly. Part 946 is added to 30 
CFR Chapter VII as follows: 

PART 946—VIRGINIA 

Sec 

946.1 Scope. 

946.10 CondiUont of Stale regulatory 
approval. 

946.11 Conditions of State regulatory 
program approval. 

Authority: Pub. L. 95>67, Surface Mining 
Control and Reclamation Act of 1977 (30 
US.C 1201 et 8eq\ 

S 946.1 Scope. 

This Part contains all rules applicable 
only within Virginia that have been 
adopted under the Surface Mining 
Control and Reclamation Act of 1077, 

$ 946.10 Conditions of SUrto regulatory 
program approval. 

The Virginia State program, as 
submitted on March 3,1980. as amended 
and clarined on June 16,1980. as 
resubmitted on August 13.1981, and 
clarified in a meeting with OSM on 
September 21 and 22,1981, and in a 
letter to Director Harris of October 15. 
1981, is conditionally approved, effective 
December 15,1981. Beginning on that 
date, the Department of Conservation 
and Economic Development, Division of 
Mined Land Reclamation shall be 
deemed the regulatory authority in 
Virginia for all surface coal mining and 
reclamation operations and all 


exploration operations on non-Federal 
and non-Indian lands. Only surface coal 
mining and reclamation operations on 
non-Federal and non-Indian lands shall 
be subject to ihe provisions of the 
Virginia permanent regulatory program. 
Copies of the approved program, 
together with copies of the letter of the 
Department of Conservation and 
Economic Development agreeing to the 
conditions of 30 CFR 948.11, are 
available at: 

Virginia Division of Mined Land 
Reclamation, Drawer U, 630 Powell 
Avenue. Big Stone Cap, Virginia 24219 
Virginia Department of Conservation 
and Economic Development, 1100 
State Office Building. Richmond, 
Virginia 23219 

Office of Surface Mining. 603 Morris 
Street, Charleston. West Viiglnla 
25301 

Office of Surface Mining. South Interior 
Building. 1951 Constitution Avenue. 
Washington, D.C. 20240 

{ 946.11 Conditiona of State regulatory 
program approval. 

The approval of the Virginia State 
program is subject to the State revising 
its program to correct the deficiencies 
listed in this Section. The program 
revisions may bo made, as oppropriato, 
to the statute, the regulations, the 
program narrative, or the Attorney 
General's opinion. This Section 
indicates, for the general guidance of the 
State, the component of the program to 
which the Secretary recommends the 
change be made. 

(a) The approval found in § 946.10 will 
terminate on October 15,1982. unless 
Virginia submits to the Secretary by that 
date copies of enacted regulations or 
otherwise amends its program to revise 
the term "best technology reasonably 
available" to read "beat technology 
currently available" and to make the 
definition of "best technology currently 
available" consistent with Section 
51S(d)(10)(B)(i) of SMCRA and 30 CFR 
701.5. 

(b) The approval found in Section 

946.10 %v111 terminate on October 15, 

1982, unless Virginia submits to the 
Secretary by that date copies of enacted 
regulations or otherwise amends its 
program to delete the regulations 
concerning the zone-fill concept. 
Furthermore, pending completion of the 
above, Virginia may not use its authority 
to approve such fills. 

(c) The approval found in Section 

940.10 will terminate on October 15, 

1982. unless Virginia submits to the 
Secretary by that date copies of enacted 
regulations or otherwise amends its 
program to require that where roads or 
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ditches are left at the top of the backfill 
area, the highwall will shaved and 
blended into the surrounding natural 
terrain. 

(d) The approval found in S 946.10 will 
terminate on October 15.1962. unless 
Virginia submits to the ^cretary by that 
date copies of enacted regulations or 
otherwise amends its program to 
prohibit the constnicUon of diversion 
ditches on areas with landslide potential 
as required in 30 CFR 616.43(d) and 30 
CFR 817.43(d). 

(o) The approval found in § 940.10 will 
termipate on October 15.1982. unless 
Virgi^a submits to the Secretary by that 
date copies of enacted regulations or 
otherwise amends its program to clarify 
that discharges in excess of standards 
allowed under EPA regulations for coal 
mining point source %viU not be allowed. 
Furthermore, pending completion of the 
above, Virginia may not use its authority 
to grant exemptions from effluent 
limitations, or the approval %vill 
({•rminate. 

(f) The approval found in S 948.10 will 
terminate on October 15,1982. unless 
Virgirda submits to the Secretary by that 
date copies of enacted regulations or 
otherwise amends its program to 
provide for a scale distance factor of 60 
as it relates to the maximum pounds of 
explosives to be used per delay, as 
required in 30 CFR 817.6S(k). 

(g) The approval found in S 946.10 will 
terminate on October 15.1962, unless 
Virginia submits to the ^cretary by that 
date copies of enacted regulations or 
otherwise amends its program to allow 
only five pounds or less of explosive to 
be detonated without publishing notice 
of (he operator's blasting schedule as 
rcouired in 30 CFR 818.64(a)(1). 

(h) The approval found bn ( 946.10 will 
tiTminate on October 15.1982. unless 
Virginia submits to the Secretary by that 
date copies of enacted regulations or 
oi}ier%vise amends its pre^ram to require 
m iximum ground vibrations from an 
explosive detonation to be li) inch per 

8^ cond as required In 30 CFR 816.65(1). 

|i) The approval found in S 946.10 will 
te rminate on October 15,1982, unless 
Virginia submits to the Secretary by that 
date copies of enacted regulations or 
other program amendments deleting 
provisions allowing for disposal of 
excess spoil on unpermitted areas such 
•t lawns, Oelds or commercial 
development sites at the request and 
approval of the landowner. 

(I) The approval found in ( 946.10 will 
ir^nnioate on October 15,1962, unless 
; Virginia submits to the Secretary by that 
I date copies of enacted regulations or 
I othe rwise amends its program to delete 
I ^ language in its Coal Surface Mining 
*l^^'rhAical handbook. Standards and 


Specifications for Diversion Ditches. 
Abandonment Procedures Items 1 and 4 
regarding the elimination of temporary 
diversions to make the State program 
consistent with 30 CFR 816.43(e). 30 CFR 
aia44 (c) and (d). 30 CFR 617.43(e) and 
30 CFR 817.44 (c) and (d). 

(k) The approval found in { 946.10 will 
terminate on February 15,1662. unless 
Virginia submits to the Secretary by that 
date a revised policy statement dearly 
granting field inspectors the authority to 
issue immediate cessation orders for 
imminent danger or harm if he/she is 
unable to contact the supervisor or 
enforcement manager. 

(l) The approval found in § 946.10 will 
terminate on October 15.1962, unless 
Virginia submits to the Secretary by that 
date copies of enacted regulations or 
otherwise amends its program to 
provide acceptable criteria for extending 
the abatement period of violations 
beyond 90 days in accordance with 30 
CFR 643.12(0. 

(m) The approval found in { 046.10 
wUl terminate on October 15.1962, 
unless Viiginia submits to the Secretary 
by that date copies of enacted 
regulations or otherwise amends its 
program to require ad authorized 
representative of the Director to conduct 
an investigation prior to terminating a 
violation consistent with Section 
621(a)(5) of SMCRA and 30 CFR 
643.12(e). 

(n) The approval found in § 946.10 wriQ 
terminate on October 15.1982, unless 
Virginia submits to the Secretary by that 
dale copies of enacted regulations or 
otherwise amends its program to 
provide for those situations %vhere the 
Director shall determine that a pattern 
of violations exists in a manner 
consistent with 30 CFR 843.13(a)(3) and 
(4). 

(o) llie approval found in i 946.10 will 
terminate on February 15.1982, unless 
Virginia submits to the Secretary by that 
date provisions which amend its 
program by deleting the program 
narrative rationale of "signlflcanl legal 
and financial commitments" (SLFC) 
which provides that mere ownership of 
mineral rights or the right to mine 
constitutes a significant legal and 
financial commitment and provide 
affinnativo assurance that SLFC will be 
interpreted in accordance with Federal 
law. If this is accomplished by a policy 
statement it must be accompanied by a 
legal opinion which states that it is 
enforceable under existing State law 
and regulations. 

(p) The approval fotmd In $ 946.10 will 
terminate on October 15.1962. unless 
Virginia submits to the Secretary by that 
date copies of enacted regulotions or 
otherwise amends it program to delete 


the language requiring a citizen 
accompan^ng an inspector sign a 
waiver providing that the citizen does so 
at his or her own risk, and providing 
that neither the regulatory authority, nor 
its personnel nor the operator, nor its 
personnel shall be liable for any injury 
or damage sustained by a citizen. 

(q) The approval found in S 94ai0 will 
terminate on July 15.1983. unless 
Virginia submits to the Secretary by that 
date copies of enacted law or otherwise 
amends its program, to provide for the 
awarding of costs and attorneys* fees 
against the State in judicial and 
administrative proceedings consistent 
with Section 525(e) of SMCRA. 

(r) The approval found in ( 946.10 will 
terminate on February 15.1982, unless 
Virginia submits to the Secretary by that 
date copies of a revised policy 
statement or otherwise amends its 
program to make its coal haul roads 
policy consistent with the Federal 
requirements. This policy must be 
accompanied by a legal opinion which 
states that it is enforceable under 
existing State law and regulations. 

(a) The approval found in i 946.10 will 
terminate on October 15.1982, unless 
Virginia submits to the Secretary by that 
date copies of enacted regulations or 
otherwise amends its program to define 
the term "affected area" consistent with 
30 CFR 701.5, 

int Doc r\W lS-14-41. «A| 

■tLUNQ CODE aiO-OSHi 


DEPARTMENT OF DEFENSE 

Department of the Army 

32 CFR Part 505 

(Army Reg. 340-21] 

Personal Privacy and Rights of 
Individuals Regarding Personal 
Records; Exemptions 

agency: Department of the Army. DoD. 
ACTION: Final rule. 

summary: This notice amends $ 505.9(b) 
of Title 32 of the Code of Federal 
Regulations (CFR) by removing the 
exemptions for the U.S. Army system of 
record A1015.06DAAG. entitled School 
Employee File. 

EFFECTIVE DATE: December 15.1981. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Dorothy Karkanen. Records 
Management Division, IIQDA(DAAG- 
AMR^). Hoffman Buildi^ 1, 2561 
Eisenhower Ave,. Alexandria. VA 22331. 
Telephone 703/325-6163. 
SUPPLEMENTARY INFORMATION: System 
of records A1015.06DAAC. School 
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Employee File, no longer requires any 
exemptions from the Privacy Act of 
1974. Title 5 United States Code. Section 
552a (Pub. Law 88 Stat 1896 et 

seq.]. 

PART 505—PERSONAL PRIVACY AND 
RIGHTS OF INDIVIDUALS REGARDING 
THEIR PERSONAL RECORDS 

{505.9 (Amended] 

Accordingly. { 505.9(b) of 32 CFR is 
amended by deleting all of the 
exemptions for record system 
A1015.06DAAG. 

M. S. Healy. 

OSD Federal Register Liaison Officer, 
Washington Headquarters Services, 
Department of Defense, 

December 9.1981. 

fUt doc t1^>S04J rood U-Si-Ct; M an| 

WLUNO coot S7te-0e4l 


Defense Logistics Agency 

32 CFR Parts 1267 and 1289 

DLA Consumer Representation 
Program; Standards of Conduct 

agency: Defense Logistics Agency. 
Department of Defense. 

ACTION: Removal of regulations. 

summary: Part 1267 of this title was 
issued to ensure DLA consumer 
representation techniques reflecting the 
needs of the consumer. This part no 
longer affects the public and is of no 
interest. Part 1289 of this title was issued 
concerning the personal conduct of DLA 
employees, both on and off the fob. and 
making final decisions affecting non- 
Federd interests. This part is not of 
interest to the public. 

EFFECTIVE DATE: December 11,1981. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Allen V. Macdonald. Plans and 
Projects Analyst Cameron Station. 
Alexandria. Virginia 22314. Telephone 
(202) 274-6176; Ms. Essie A. Schloss, 
Associate Counsel for Administration 
and Personnet Cameron Station, 
Alexandria. Virginia 22314, Telephone 
(202) 274-6851 

Accordingly, 32 CFR Chapter XU is 
amended by removing Parts 1287 and 
1289. 

PART 1267—DLA CONSUMER 
REPRESENTATION PROGRAM 
(REMOVED] 

(5 U.S.C. 301:10 U.S.C 125.133; DoD 
Directive 5105Jt2. Janiuiry 5,1977) 


PART 1289—STANDARDS OF 
CONDUCT (REMOVED] 

(PjcecuUve Order 11222, May A 1965. as 
amended by Executive Order 12107, 
December 28,1975: DoD Directive 5500.7, 
lanuary 15,1977) 

Dated: Decemt^r 4.1961. 

R. F. McCorouick, 

Colonel, USA, Staff Director, Administration, 
(Fit Doc n-iaait nwd mi m») 

SILUNO COOC 3M-0VHi 


Department of the Army; Corps of 
Engineers 

33 CFR Part 207 

Navigable Waters, Portsmouth Naval 
Shipyard; Correction 

agency: Army Corps of Engineers/ 
Department of the Army; Defense. 
action: Final rule; correction. 

summary: The regulations which 
establish a restricted area in the waters 
around the Portsmouth Naval Shipyard, 
Kittery, Maine, were amended on 
August 26,1981 (46 FR 43044-45). That 
amendment contained an error in a 
coordinate which defines Area No. 1. 
Latitude 43*4'47"N should read 
43‘‘04'49''N. For clarity the corrected 
paragraph is reprinted below in its 
entirety. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Ralph T. Eppard. DAEN-CWO-N. 
HQDA. Washington. DC 20314, or coll 
(202) 272-0200. 

)ohn O. Roach II. 

Liaison Officer with the Federal Register. 

PART 207—NAVIGATION 
REGULATIONS 

Accordingly, the Corps of Enginers is 
correcting the description of Area No. 1 
in 33 CFR 207.6(a) to read as follows; 

( 207.6 Plscatiiqiui River at Portsmouth 
Naval Shipyard, Kittsry, Maine; restricted 
area: <a) The areas. 

Area No. 1: The area bounded by a 
line at a point on the easterly side of 
Seavey Island at latitude 43''04'37"N, 
longitude 70*43'44''W, thence to latitude 
43*04 38''N; longitude 70*43‘40"N, thence 
to the pier on the westerly side of Clark 
Island at latitude 43*04'36.5"N. longitude 
70*43'34"W; thence along the northerly 
side of Clark Island to a point on the 
easterly side at latitude 43*04'37''N, 
longitude 70*43'25"W, thence 
northeasterly to the easterly side of 
lamaica Island at latitude 43*04'49*'N, 
longitude 70*43'24''W, thence along the 
southerly and westerly sides of Jamaica 
Island and thence generally along the 


easterly side of Seavey Island to the 
point of beginning. 

• • • • • 

|FR Doc tl’SSaO? RM 1S-14-I1: S45 un| 

BAUNO COOe 97tO-fl-M 


POSTAL SERVICE I 

39 CFR Part 601 I 

Procurement of Property and Services; I 
Amendments to Postal Contracting I 

Manual I 

agency: Postal Service. I 

action: Amendments to the Postal I 

Contracting Manual. I 

summary: The Postal Service hereby I 

announces certain amendments I 

intended to simplify the procedure for I 
recognizing a successor in interest to a I 
Postal Service contract. Also, audit I 

review of cost or pricing data for I 

negotiated procurement actions would I 
not be required if the pmeurement I 

action is for $250, or less. The I 

existing threshhold is $100,000. Finally, a I 
number of minor changes are made to I 
section 19 (Mail Transportation I 

Contracts), and three new. revised, or I 
replacement forms are added. I 

EFFECTIVE DATE: December 4.1981. I 

FOR FURTHER INFORMATION CONTACT: I 

Eugene A. Keller. (202) 21S<4818. I 

SUPPUEMENTARY INF ORMATION: The I 

Postal Contracting Manual, which has I 

been incorporated by reference in the I 
Code of Federal Regulations (See 39 I 

CFR 601.100) has been amended by the I 
issuance of PCM Circular 61-7, dated I 

December 4,1961. I 

In accordance with 39 CFR 601.105, I 
notice of these changes is hereby I 

published in the Federal Register and I 

the text of the changes is filed with the I 
Director, Office of the Federal Register. I * 

Subscribers to the basic manual will I 

receive these amendments from the I J 

Postal Service. (For other availability of I 
the Postal Contracting Manual, see 39 I i 

CFR 601.1041. I 4 

Explanation of these amendments to I j 

the Postal Contracting Manual follows: I - 

Explanation: I c 

—Section 1-404 adds a simplified I C 

novation procedure for contracts of I £ 

$75,000 or less or, in the case of I E 

contracts for the performance of I £ 

services, an annual rate of $75,000 or I C 

less. The requirement for a novation I c 

agreement in order to recognize a Is 

successor in interest to a Postal Service I ^ 

contract is deleted for contracts of I c 

$20,000 or less or, in the case of I 1^ 

contracts for the performance of I C 

services, an annual rate of $20,000 or I C 















Federal Register / Vol. 46, No. 240 / Tuesday, December 15, 1981 / Rules and Regulations 61117 


1p 8S. This new provision supersedes 
section XI of MI PO-210-79-30, 
'Recognition of a Successor in Interest 
with respect to contract units* 

—^-809, which requires audit review 
of cost or pricing data for negotiated 
procurement actions exceeding $100,000 
in amount* is revised to change the 
$100,000 threshold to $250,000. This 
increase in the threshold is not intended 
to discourage the use of audit services 
on contracts of lesser size when 
appropriate. See 5-a09[b)(l)(ii). 

—1^103.1(b) corrects the reference. 

—19-103.2 (a) and (b) correct 
references. 

—19-105.2 revises the definition of an 
iidvertised contract 

—19-105.9 revises the deHnition of a 
negotiated contract 

-19-310.1.19-410.1. and 19-1010.1 
clarify the terms on which highway* rail 
and terminal handling contracts may be 
renewed. 

—Use the followin^new* revised* or 
rf.'placement forms immediately when 
applicable: 

Form 7298, Contract Unit Performance 
Bond September 1981. 

Form 7322. Solicitation, Offer and 
Award (Construction ContracL August 
1981. 

Form 7483. Cost Statement—Highway 
Transportation Contracts, June 1981. 

(5 U.Sa 5S2(a). 39 VS.C. 401. 404, 410. 411) 

W. Allan SandarB, 

\xsQciats General Counsel Office of General 
Law and Administration, 

P'S Ooc. Filed M am] 

BILUIM CODE 771S-12-U 


ENVIRONMEFTTAL PROTECTION 
AGENCY 

40 CFR Part 52 

IA-7-FRL-1990-3I 

Approval and Promulgation of State 
Implementation Plana: State of Kansas 

AQCNCY: Environmental Protection 
Ai^ency (EPA), 

ACTION: Final rulemaking. 

summahy: Part D of the Clean Air Act 
(CAA) as amended in 1977 requires that 
Hates revise their State Implementation 
Ilians (SIP) for all areas that hove not 
attained the National Ambient Air 
Quality Standards (NAAQS). The State 
of Kansas submitted SIP revisions for 
Attaining the carbon monoxide (CO) 
N’AAQS to EPA on April 18.1981, in 
order to satisfy the requirements of Part 
D for the South Central Kansas Air 
Quality Control Region* Sedgwick 
County* Wichita central city 


nonattainment area. The SIP revision 
was announced as available for public 
inspection and comment in the May 22. 
1961, Federal Register (48 FR 27972). 

EPA*8 proposed action on the submittal 
was published in the August 31,1981, 
Federal Register (46 FR 43701). 

EPA is taking final action to approve 
all elements of the Kansas plan except 
one element which EPA conditionally 
approved in a previous action. A 
discussion of conditional approval and 
its practical effect appears in 
supplements to the General Preamble on 
luly 2,1979 (44 FR 38583) and November 
23* 1979 (44 FR 67182). 

DATE; This approval is effective 
December 15.1981. 

ADDRESSES: Copies of the state 
submission, all public comments 
received, and the EPA prepared 
evaluation report are available during 
normal business hours at those locations 
listed in the May 22.1981 (46 FR 27972) 
and August 31,1981 (46 FR 43701). 
Federal Remsters. 

A copy of the state submission and 
this notice is available at: The Office of 
the Federal Register* 1100 L Street. NW., 
Room 8401, Washington. D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
Michael T. Marshall. (816) 374-3791. FTS 
758-3691. 

SUPPLEMENTARY INFORMATION; 

A. General Discussion 

Part D of the CAA requires states to 
revise their SIPs for all areas that have 
not attained the NAAQS. The April la 
1961* Kansas SIP submission 
demonstrated the attainment and 
maintenance of the CO NAAQS by 
December 31* 1982, for the Wichita 
nonattainment area. The SIP submittal 
documents that over 98 percent of the 
CO emissions in the Wichita area come 
from transportation sources. There is 
only one major stationary CO source in 
the area, and it is controlled to the 
reasonably available control technolo^ 
(RACT) level. The federal motor vehicle 
control program by itself will cause 
enough CO emissions to be reduced that 
attainment of the NAAQS %vill occur by 
October 1983. An additional CO 
reduction of 639 tons per year is needed 
for attainment by December 1982. The 
SIP submittal commits to the 
implementation of nine transportation 
control measures (TCMs) for a CO 
reduction of 723 tons per year and 
attainment in 1982. The TCMs being 
Implemented are improved mass transil 
expanded carpool/vanpool programs, 
improved traffic flow projects, and a 
voluntary inspection and maintenance 
(l/M) program. The reader should refer 
to the August 31,1981, Federal Register 


for a more detailed description of the 
SIP revision, the criteria for plan 
approval, and EPA's evaluation and 
proposed action on the approvubility of 
the Kansas SIP submittal. 

B. Conclusion 

For the reasons stated in the proposed 
rulemaking. EPA approves the Kansas 
SIP revisions for the South Central 
Kansas Interstate Air Quality Control 
Region, Wichita nonattainment area, as 
meeting the requirements of Part D of 
the CAA. except for the condition In the 
Kansas Part D SIP promulgated in the 
April 3.1981. Federal Register (46 FR 
20164). The April 3.1981, condition 
requires the state to pass legislation and 
amend its new source permit regulations 
to establish permanent regulations 
meeting the requirements of Section 
173(3) of the CAA. This condition 
remains in effect and is not changed by 
this rulemaking. The reader should refer 
to the April 3* 1981 and August 31* 1981, 
Federal Registers for more detailed 
information on the Kansas Part D SIP 
conditional approval. 

EPA’s policy on the transition from 
the pre-1977 CAA requirements and 
those resulting from the 1977 CAA 
amendments is described in detail at 46 
FR 20169* Column 3, April 3.1981, 
relating to the approval of other portions 
of the Kansas SIP. 

Under Executive Order 12291. EPA 
must judge whether a rule is ’’major” 
and therefore subject to the requirement 
of a Regulatory Impact Analysis. T^is 
rule Is not “major” because it only 
approves State actions and imposes no 
additional substantive requirements 
which are not currently applicable under 
State law. Hence it is unlikely to have 
an annual effect on the economy of $100 
million or more* or to have other 
significant adverse impacts on the 
national economy. 

EPA finds that good cause exists for 
making these amendments effective 
immediately for the following reasons: 

1. The approvals and conditional 
approval granted today lift the 
construction restriction which went into 
effect on July 1,1979: and 

Z The immediate effectiveness 
enables sources to proceed with 
certainty in conducting their affairs and 
persona seeking Judicial review of the 
amendments may do so without delay. 

Pursuant to the provisions of 5 U.S.C. 
605(b)* I hereby certify that this rule will 
not have a signifleant economic impact 
on a substantial number of small 
entities. This action only approves State 
actions and imposes no additional 
substantive requirements. 
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Under Bection 307(b)(1) of the Clean 
Air Act. as amended, judiicial review of 
this action is available only by the filing 
of a petition for review in the United 
States Court of Appeals for the 
appropriate circuit within 60 days of 
to^y. Under section 307(b)(2). tfie 
requirements which are the subject of 
today's notice may not be challenged 
later in dvil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Tliis notice of Hnal rulemaking is 
issued under the authority of Sections 
110 and 301 of the Clean Air Act. os 
amended. 

Dated: December 6.19S1. 

NotSw—Incorporation by reference of the 
State ImplementsUoo Plan for the State of 
Kansaa was approved by the Director of the 
Federal Register on July 1.1901. 

Anne M. Corauch. 

Administrator. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Part 52 of Chapter I. Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

1. Section 52.870 is amended by 
adding the following paragraph (c)(ll): 


(52^70 Identificstion of ptan. 

• • • • • 

(c) The plan revisions listed below 
were submitted on the dates spedficd. 

• • • • • 

(11) Kansas submitted SIP revisions to 
attain and maintain the National 
Ambient Air Quality Standards for 
carbon monoxide on April 16,1981, for 
the South Central Kansas Interstate Air 
Quality Control Region. Wichita 
nonattainment area. The plan included 
commitments to complete transportation 
control measures for the reduction of 
carbon monoxide from transportation 
related sources for the attainment of the 
national standards by December 31. 
1982. 

2. Section 52.873 Is amended by 
adding "carbon monoxide** to the 
second sentence specifying the 
pollutants for which there are Part D 
Kansas SIP approvals. The sentence is 
revised to read as follows: 

{ 52.873 Approval status. 

• • • Continued satisfaction of the 
requirements of Part D for the ozone, 
carbon monoxide, and TSP portions of 
the Kansas SIP depends on the adoption 
of the regulatory element of the plan as 
permanent amendments to the Kansas 


air quality regulations, the adoption of a 
regulation covering leaks from tank 
trucks serving bulk petroleum terminals 
and vapor recovery system, the 
adoption and submission of additional 
reasonably available control technology 
(RACT) requirements for any source 
covered by Control Technology 
Guidelines issued by EPA In the future, 
the revision of the new source review 
permit regulation to comply with Section 
173(3) of the CAA. and the submission 
of the results from additional study of 
the state’s determination that all major 
sources are controlled to a degree 
representing RACT and of a compliance 
schedule for recommended actions to 
bring these sources to RACT, as needed. 
No action was taken on the non-Part D 
requirements of the Act 

3. Section 52.B79 is amended by 
revising the attainment date, "c** 
(presently below standards), for carbon 
monoxide in the South Central Kansas 
Interstate air quality control region to 
"e” (December 31.1982). The Table is 
amended to read as follows: 

i 52.879 Attainment dates for national 
standards. 

• • • • • 
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40 CFR Part 52 
[A-I-FRL 1987-IJ 

Approval and Promulgation of 
Implementation Plans; Sutfur-ln Fuel 
Revision for Eastman Gelatine Corp.; 
Massachusetts 

aqency: Environmental Protection 
Agency (EPA). 

ACTION: Final rule: State: Massachusetts. 


SUMMARY: EPA is approving a revision 
to the Massachusetts State 
Implementation Plan (SIP) which was 
submitted on September 24,1981 by the 
Commissioner of the Massachusetts 
Department of Environmental Quality 
Engineering. The revision being 
approved today revises the sulfur4n-fuel 
limitation for the Eastman Gelatine 


Corporation. Peabody, Massachusetts 
from 0.55 pounds to 1.21 pounds of sulfur 
per million BTU heat release potential. 
The effect of this revision is to allow 
Eastman Gelatine to bum less expensive 
higher sulfur content oil. 

DATE: This action will be effective on 
February 16,1982, unless notice is 
received on or before January 14,1982 
that someone wishes to submit adverse 
or critical comments. 

ADDRESSES: Written comments should 
be addressed to Harley Laing, Chief, Air 
Branch, EPA Region 1 (see address 
below). Copies of the Massachusetts 
submittal and EPA’s evaluation are 
available for public inspection during 
normal business hours at the 
Environmental Protection Agency, 
Region 1, Air Branch, Room 1903. JFK 
Federal Building. Boston, Massachusetts 
02203; Public Information Reference 
Unit, Environmental Protection Agency, 


401 M Street, SW. Washington, D.C 
20460; Office of the Federal Register. 
1100 L Street NW, Room 8401, 
Washington, D.C, and Department of 
Environmental Quality Engineering. Air 
and Hazardous Materials Division. 1 
Winter Street, Boston. Massachusetts 
02106. 

FOR FURTHER INFORMATION CONTACT: 
Margaret McDonough. Air Branch. EPA 
Region 1, Room 1903. JFK Federal 
Building, Boston. Massachusetts, 02203. 
(617) Z23-444a 

SUPPtEMENTARY INFORMATION: On 
September 24,1981 the Commissioner of 
the Massachusetts Department of 
Environmental Quality Engineering (the 
Massachusetts Department) submitted a 
request for approval of a revision to 
Regulation 7.05(l)(d) "Sulfur Content of 
Fuel and Control Tliereof for the 
Metropolitan Boston Air Pollution 
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Control District** (the Met>Boston 
District) to allow the Eastman Gelatine 
Corporation to bum higher sulfur 
content fuel oil Eastman Gelatine, 
located in Peabody, Massachusetts, has 
been limited to the burning of fuel oil 
having a sulfur content not greater than 
0.55 pounds per million British thermal 
units (Btu) heat release potential 
(approximately equivalent to 1.0% sulfur 
content fuel oat by weight). The revision 
to Regulation 7.06(l](d) being approved 
today allows F^astman Gelatine to bum 
fuel oil having a sulfur content not 
greater than 1.21 pounds per million Btu 
heat release potential (approximately 
equivalent to sulfur content fuel oil 
by weight) in Uiree of the five boilers at 
Eastman Gelatine. 

Technical support for this SIP revision 
includes an evaluation of compliance 
with National Ambient Air Quality 
Standards (NAAQS) for sulfur dioxide 
(SOb) using mathematical modeling and 
monitoring data. NAAQS are maximum 
ambient pollutant concentrations which 
are set to protect public health and 
welfare. Tlic NAAQS for SOt are 80 
micrograms per cubic meter (pg/m*) 
(annual average): 365 pg/m* (24 hr. 
average); and 1,300 pg/m* (3 hr. 
average). 

The EPA-approved Industrial Source 
Complex (ISC) dispersion model was 
used to predict maximum SOt impact on 
dir quality caused by the burning of 
higher sulfur content fuel oil. The ISC 
model is the appropriate model to use 
liecause of the low height of the the 
three stacks at the Eastman Gelatine 
facility. Seven additional major source.^ 
(greater than 100 tons per year SOi 
nmissions) in the vicinity of Eastman 
Gelatine were included in the modeling 
analysis. 

Existing back^und levels of SOi 
were estimated from ambient air 
monitoring data collected at the nearest 
representative monitoring sites. These 
estimated background concentrations 
were added to SOi impacts predicted by 
the dispersion model. 

The predicted ambient SOa 
concentrations, including estimated 
background concentrations, do not 
‘-•xceed either the primary or secondary 
NAAQS for SO,. 

Eastman Gelatine Corp. is required to 
meet Prevention of Significant 
Deterioration (PSD) increments for SO, 
under EPA’t PDS regulations 
promulgated on August 7,1960 (45 FR 
52678). The PSD increments are 
allowable incremental increases in 
ambient pollutant concentrations which 
are set to limit air quality degradation 
over baseline levels. Increases in sulfur 
dioxide emissions resulting from 
relaxations of sulfur-in-fuel limits must 


show compliance with PSD increments 
if the increases occur in or impact on an 
area in which a baseline date has been 
established. A baseline date is the date 
after August 7,1977 on which the first 
PSD permit application in that area was 
filed with EPA by a source subject to the 
PSD Regulations as amended on August 
7,1980. The baseline date is set in the 
urea designated attainment under 
Section 107 of the Gcan Air Act in 
which the source subject to the PSD 
regulations is located and in all Section 
107 dcfsignated attainment areas on 
which the source has an annual impact 
of 1 >4g/m*SOi. A baseline date has 
been set in Boston, which is a Section 
107 designated attainment area. The 
emissions from Eastman Gelatine 
impact on this baseline area but do not 
consume more than the available 
increment. 

Although the burning of 2JL% sulfur 
content fuel oil will cause an increase in 
particulate emissions, the current 
particulate emission limitation (0.12 
pounds per million Btu heat input) will 
not be violated. Eastman Gelatine is 
required to conduct stack testing to 
determine compliance with the 
particulate emission limitation within 60 
days from the date on which the use of 
the higher sulfur oil was commenced. 

Since this SIP revision affects only 
one source and the increase in SO, 
emissions is small and %yill not cause or 
contribute to any violation of the 
NAAQS or a PSD Increment, this 
rulemaking is considered 
noncontroversial. Based on past 
experience with similar SIP revisions in 
Region 1. no adverse or critical 
comments are expected. Therefore, this 
SIP revision is being published as a final 
rulemaking without going through 
proposed rulemaking. EPA believes that 
publishing a proposed rulemaking is 
unnecessary. 

However, If notice is received on or 
before |anuary 14.1982, notice that 
someone wishes to submit adverse or 
critical comments, this action will be 
withdrawn and two subsequent notices 
will be published before the effective 
date. One notice will withdraw the final 
action and another will begin a new 
rulemaking by announcing a proposal of 
the action and establishing a comment 
period. If no such comments are 
received, the public is advised that this 
action will be effective February 16, 

1962. 

Pursuant to the provisions of 5 U.S.C 
605(b) the Administrator has certified 
that SIP approvals under Section 110 
and 172 of the Gean Air Act %vill not 
have a significant economic impact on a 
substantial number of small entities. 46 
FR 8709 (January 27,1981). The attached 


rule constitutes a SIP revision approval 
under the January 27, certification. This 
action approves only state actions. It 
imposes no new requirements. In 
addition, this action only applies to one 
facility. 

Under Executive Order 12291, EPA 
must Judge whether a regulation is 
**Major** and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. This regulation is not Major 
since it applies to only one source. 

Under Section 307(b)(1) of the Clean 
Air Act judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2] of the Clean Air Act, the 
requirements which are the subject of 
today's notice may not be challenged 
later in civil or criminal proceedings 
brought to enforce these requirements. 

After evaluation of the State's 
submittal, the Administrator has 
determined that the Massachusetts 
revision meets the requirements of the 
Gean Air Act and 40 CFR Part 51. 
Accordingly, this revision is approved 
as a revision to the Massachusetts State 
Implementation Plan. 

(Sec. 110(a) and tec. 301(a) of the Clean Air 
Act. as amended (42 U.S.C. 7410(a) and 
7801(a))) 

Nota.—Incorporation by reference of the 
Stale Implementalion Plan for the Slate of 
Massachusetts was approved by the Director 
of the Federal Register on July 1.1981. 

Dated* December 8.1961. 

Anna M. Gorsuch, 

Administrator, 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Part 52 of Chapter 1, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart W—Massachusetts 

1. Section 52.1120, paragraph (c) as 
amended by adding subparagraph (43) 
as follows: 

S 52.1120 Identlffcatton of plan. 

• • • • • 

(c) • • • 

(43) A revision to Regulation 7.05(l)(d) 
"Sulfur Content of Fuels and Control 
Thereof for the Metropolitan Boston Air 
Pollution Control District" allowing the 
burning of higher sulfur content fuel oil 
at Eastman Gelatine Corporation, 
Peabody, submitted on September 24. 
1981 by the Commissioner of the 
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Massochusotts Department of 
Environmental Quality Engineering. 

Ooc tl-MJW rM *in) 
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40 CFR Part 52 ' 

tA-4-FRL-1938-71 

Approval and Promulgation of 
Implementation Plana; Tennessee: 
Revised SOa Limits 

AGENCY; Environmental Protection 
Agency. 

action; Pinal rule.* 

summary: On February 25.1977 (42 PR 
10994). the Administrator approved 
revised suifiir dioxide emission limits for 
the Tennessee implementation plan. The 
revised plan established a new county 
classification system with corresponding 
allowable emission limits for each of the 
six county classes. On March 13,1980 
(45 PR 27757), KPA proposed to approve 
and requested comments on a State 
submittal which added a new Class VII 
county to the county classification 
system and the emission limits for the 
sources in the Qass Vll county. EPA 
announces today that it is approving the 
State of Tennessee's revision of the 
sulfur dioxide county classification 
system and the emission limits for the 
sources in the new Class Vll county. 
dates: This action is effective Janutiry 
14.1982. 

ADDRESSES: Coples of the materials 
submitted by Tennessee and the public 
comments received may be examined 
during normal business hours at the 
following locations: 

The Office of the Federal Register. 1100 
L Street N.W., Room 8401. 
Washington. D.C. 20408 
Public Information Reference Unit. 
Library Systems Branch. 
Environmental Protection Agency, 401 
M Street S.W., Washington. D.C 
20460 

Library. Environmental Protection 
Agency, Region IV. 345 Courtland 
Street. N.E.. Atlanta, Georgia 30308 
Tennessee Air Pollution Control 
Division. 256 Capitol Hill Building. 
Nashville. Tennessee 37219 
FOR FURTHER INFORMATION CONTACT: 
Denise W. Pack, EPA Region IV, Air 
Programs Branch, 345 Courtland Street. 
N.E.. Atlanta. Georgia 30308, 404/881- 
3286 or FTS 257-3286. 

SUPPLEMENTARY INFORMATION: On 
February 25,1977, EPA approved 
revisions to the sulfur dio)dde emission 
limits in the Tennessee implementation 
plan. A county classification system 
was established which divided the State 


into six classes of counties with 
emission limits for sources in each class 
county. On July 1.1979, the Slate of 
Tennessee submitted a SIP revision 
which would add a Class VU to the 
classification system. Sources in the 
Class Vll area would be subject to 
emission limits of 2.8 lbs. per MBTU 
heat input for sources greater than 1,000 
MBTU per hour, and 5.0 lbs. per MBITJ 
heat input for sources 1.000 MBTU or 
less. At the present only Roane County 
has been Identified in the new Class Vll. 
This revision represents a relaxation 
from 1.2 to 2.8 lbs. per MBTU for largo 
sources. The emission limit for smaller 
sources was not changed. EPA proposed 
approval of this revision on March 13. 
1980. 

The major source of sulfur dioxide 
emissions in Roane County is the 
Tennessee Valley Authority (TVA) 
Kingston Power Plant This plant has 
been out of compliance with the State 
emission limits for a period of time and. 
until the recent tie-in of taU stacks, has 
caused violations of the sulfur dioxide 
ambient standards in the area. EPA and 
TVA developed a compliance schedule 
leading to the compliance of all TVA 
power plants including the Kingston 
plant The air quality modeling 
demonstration gave credit for only so 
much of the slack height as represented 
good engineering practice (G^). The 
emission limit submitted by Tennessee 
to revise the allowable emissions from 
1J2 lb to 2.8 lb per MMBTU for large fuel 
burners is consistent with the results of 
EPA's and TVA’s analysts. 

Several comments were received In 
response to EPA's proposal. The 
Tennessee Electric Cooperative 
Association ('Tennessee Distributors"), 
commented and objected to the 
approval of the 2.8 lbs per million BTU 
emission limitation at the TVA's 
Kingston Steam Plant on the grounds 
that the so-called "Baker Amendment*' 
inserted in Section 123(a) of the Clean 
Air Act. 42 U.S.C. 7423(a), mandates that 
the Kingston emission limitation be set 
on the basis of the actual stack height 
which, it contends, would yield a more 
relaxed 4.0 lbs per MBTU limit. 

Since the Baker Amendment gives the 
State of Tennessee and EPA the right to 
give less than full credit to the Kingston 
stack and because this agency, under 
the United States Supreme Court case of 
Union Electric v. jB/VL 427 U.S. 246 
(1976). has no right to disapprove an 
emission limitation more stringent than 
necessary to attain and maintain 
ambient air quality standards, the 2.8 lb 
limit for Kingston will be approved as 
submitted. 

The TVA and the Natural Resources 
Defense Council. Inc., submitted 


comments supporting approval of the 
revision. 

After the closing of the comment 
period, the Stale of New York filed 
comments on this SIP revision. The 
comments alleged that (the State of 
Tennessee as well as) ^A did not 
adequately consider the interstate 
transport problem even though there ore 
long range air quality models available. 
New York also discussed the transpoii 
of sulfates and their contribution to 
primary and secondary TSP NAAQS 
violations in the State of New York. 
Finally, New York requested that EPA 
consider the cumulative impact on New 
York's air quality of several pending and 
final sulfur dioxide SIP revisions for 
sources In Ohio. Indiana. West Virginia, 
and Tennessee. 

EPA's review and approval of the SIP 
revision Is consistent with Sections 
110(a)(2)(E) and 126. TVA modeled the 
revision for its impact on SOi 
concentrations. The modeling Indicated 
that the three hour concentrations would 
be the highest and therefore controlling 
in setting emission limitations for the 
plants. The three hour highest 
concentrations of 1163 mg/m* occurred 
at 1.5 km from the plant, llie nearest 
state boundary, that of Georgia is 130 
kra. The nearest point in New York, that 
of the far southwest comer, is 626 km. 

TVA modeled the Kingston plant 
using EPA approved reference models, 
lliese models are only valid out to 50 
km from a source. Other reference 
techniques have not yet been 
established for accurately evaluating 
impacts beyong 50 km. TTierefore EPA 
was unable to model for any possible air 
quality Impacts In border states, or in 
New York. 

New York indicated that it also 
intended its comments to be considered 
as a Section 126 Petition. EPA has 
decided not to respond to New York's 
comments in the context of this 
rulemaking as the comments primarily 
concern the aggregate air quality impact 
of several sources, rather than the 
impact of this Individual SIP revision. 
EPA will, however, consider New York’s 
concerns as part of its determination of 
the Section 126 Petition. EPA held a— 
Section 126 hearing on New York's 
petition on )une 18, and 19.1981. 

All of the comments are available for 
review at EPA Region IV office, Air 
Programs Branch. 

Action: Accordingly, the 
Administrator approves Tennessee's 
revised sulfur dioxide emission limits for 
the new Class Vll county added to the 
county classification system of Chapter 
1200-3-14 (Control of Sulfur Dioxide 
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Emissions). This action is effective 
lanaary 14.1982. 

Pursuant to the provisions of 5 U.S.C. 
6(^) I hereby certify that the attached 
rule will not if promulgated have a 
significant economic impact on a 
substantial number of small entities. 

This action only approves state actions. 
It imposes no new requirements. 

Under Executive CMer 12291, ETA 
must judge whether a regulation is major 
and therefore, subject to the requirement 
of a Regulatory Impact Analysis. This 
regulation is not major because it merely 
ratifies State actions and imposes no 
new burden on sources. 

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. 

Under Section 307(b)(1) of the Clean 
Aii: Act, judicial review of EPA's 
approval of Tennessee's SOi revision is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today's notice may noi be challenged 
later in civil or criminal proceedings 
lirougbt by EPA to enforce these 
requirements. 

Incorporation by reference of the 
State Implementation Plan for the State 
of Tennessee was approved by the 
Director of the Federal Register on July 
1.19B1. 

(Sec. 110 of the Clean Air Act. as amended 
(42 U.&C7410)) 

Dated: December 8.1981. 

.\iioe M. Gomich. 

AdminlMtrutor. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Part 52 of Chapter I, Title 40, Code of 
Federal Regulations, is amended as 
fuUows: 

Subpart RR—Terinessee 

In 9 52.2220, paragraph (c) Is amended 
by adding subparagraph (35) as follows: 

{52.2220 IdentHicatton of plan. 

• • • • • 

(c) The plan revisions listed below 
wera submitted on the dates specified: 

• • • • • 

(35) Regulation 1200-3-14-.01. -.02, 

-.03 for control of sulfur dioxide 
«missiona, adopted on July 1,1979, with 
a State effective date of November 16 i. 
19701, and submitted on June 29.1979, by 


the Tennessee Department of Public 
Health. 
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40 CFR Part 52 
IA-4-FRL-1947-31 

Alabama: Approval of Altematlva VOC 
Complianco Schedufas Flodda: 
Approval of Gasoline Bulk Ptant Rule 
Revision 

AGENCY: Environmental Protection 
Agency. 

actioh: Final rule. 

summary: After public hearings, the 
Alabama Air Pollution Control 
Commission adopted alternative 
schedules of compliance under Parts 
8.14 and 6.15 of the Commission's Rules 
and Regulations on June 23,1981, for ten 
sources. The revision was formally 
submitted to EPA on Juno 25,1981. After 
review of these schedules for achieving 
compliance with emission limits for 
volatile organic compounds (VOC). EPA 
today is approving the revision. On 
October 15,1960, nordia submitted a 
revision which includes: (1) the adoption 
of an amendment to section 17-2.10(6)(i). 
FAC, Nonattainment Areas Emission 
Limits for Ozone, exempting bulk plants 
from controls other than submerged 
fillings of tanks and trucks; (2) the 
adoption of an addition to section 
17-2.18(3). Exemptions to the 
Nonattainment Areas Emission Limits 
for Ozone, partially exempting from 
controls gasoline trucks or trailers with 
capacities of 4,500 gallons or less. EPA 
is approving this revision also. These 
actions %vill be effective 00 days from 
this date unless notice is received within 
30 days that someone wishes to submit 
adverse or critical comments. 

EFFECTIVE DATE: February 16,1982. 
addresses: The Alabama and Florida 
submiltals may be examined during 
normal business hours at the following 
offices: 

Alabama Air Pollution Control 
Commission, 645 South McDonough 
Street .Montgomery, Alabama 38130 
Florida Department of Environmental 
Regulation, Twin Towers Office 
Building, 2600 Blair Stone Road. 
Tallahassee, Florida 32301 
Office of the Federal Register, 1100 L 
Street NW., Room 8401, Washington. 
D.C 20408 

Public Information Reference Unit 
Library Systems Branch, 
Environmental Protection Agency, 401 
M Street SW„ Washington, D.C, 20460 


Library, Environmental Protection 
Agency, Region IV, 345 Courtland 
Street NE., Atlanta. Georgia 30365 
FOR FURTHER INFORMATION CONTACT: 
Waymond A. Blackmon, EPA, Region 
rV, Air Programs Branch, 345 Courtland 
Street NE, Atlanta. Georgia 30365.404- 
881-2884 or FTS: 257-2864. 
SUPPLEMENTARY INFORMATION: After 
public hearing, the Alabama Air 
PoUutio^Control Commission adopted 
regulations on June 23,1981, which set 
forth alternative compliance scheduli^ 
for ten VOC sources. 

The original compliance date for nine 
of the sources was March 28.1981. The 
final compliance date for the tenth 
source. Revere Brats and Copper, Inc., 
was lanuary 28,1981. The ten sources 
and the revised dates for final 
compliance are listed below: 

• Jefferson County facilities: 

—Crown Central Petroleum, June 15. 

1981 

—U.S. Steel Corporation (coil coating 
operation), July 26.1981 
—Southeast terminals (Union Oil 
Company). September 30.1961 
—Chevron U.8.A., June 1.1981 
—National Can Corporation. May 19. 

1982 

• Chevron Oil Company (Montgomery 
and Oxford terminals), |u!y 26.1981 

• La Gloria Oil and Gas Company, 
October 1,1981 

• Union Oil Company, Southeast 
Terminals, September 30.1981 

• Revere Brass and Copper. Inc.. 
December 31,1985 

The final compliance dates for all but 
two of the ten sources have already 
occurred. The revised dates for the 
remaining two sources. National Can 
Corporation and Revere Brass and 
Copper, Inc., will not interfere with 
reasonable further progress (RFP) in 
attaining National Ambient Air Quality 
Standards. 

With regard to the Florida revision, it 
should be noted that EPA guidance 
provides that sources with potential 
emissions under 100 tons/year can be 
exempted from Reasonably Available 
Control Technology (RACT) if they are 
located in nonattainment areas which 
are projected to become attainment by 
1982. The bulk plants to be exempted 
range In potential emissions from 7-51 
tons. Thus, they are well within EPA's 
recommended cutoff for requiring RACT 
control. Also, trucks with capacities of 
4500 gallons or less are exempted from 
control under certain circumstances 
because most truck trailers of this size 
deliver gasoline to exempted small 
accounts with monthly tfaraugh-puls 
under 20.000 gallons. Even with these 
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exemptions the Florida RFP curve still 
shows an adequate cushion for VOC 
growth in the seven nonattainment 
counties. 

action: Based on the previous 
information. EPA is today approving the 
Alabama alternative compliance 
schedules for VOC emitting sources and 
the revisions to Florida*s gasoline bulk 
plant rule. The public should be advised 
that this action will be effective^ 
February 16,19B2. However, if notice is 
received within 30 days that someone 
wishes to submit adverse or critical 
comments, this action will be withdrawn 
and subsequent notices will be 
published before the effective date. The 
subsequent notice will withdraw the 
final action and begin a new rulemaking 
by announcing a proposal of the action 
and establishing a comment period 

Under section 307(b)(1) of the Clean 
Air Act, judicial review of EPA’s 
approval of these revisions is available 
only by the filing of a petition for review 
in the United States Court of Appeals 
for the appropriate circuit on or before 
February 16,1962. Under section 
307(b)(2) of the Gcan Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

Pursuant to the provisions of 5 U.S.C. 
605(b), 1 hereby certify that the attached 
rule will not have a significant economic 
impact on a substantial number of small 
entities. This action only approves State 
actions. It imposes no new requirements. 

Under Executive Order 122!^, EPA 
must judge whether a regulation is major 
and therefore subject to the requirement 
of a Regulatory Impact Analysis. This 
regulation is not major because it merely 
ratifies requirements already in effect 
under State law, and has no significant 
economic impact 

Incorporation by reference of the 
State Implementation Plan for the States 
of Alabama and Florida was approved 
by the Director of the Federal Register 
on July 1,1980. 

(S4K:tiont 110 and 172 of the Clean Air Act as 
Amended (42 US.C 7410 and 7502)) 

Dated: December 6,1961. 

Anne M. Gomich, 

Administrator. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Part 52 of Chapter 1. Title 40, Code of 
Federal Regulations, is amended as 
follows: 

Mn S 52.50. paragraph (c) is amended 
by adding subparagraph (31) as follows: 


152.50 IdMiUflcstkNiofplan. 

• • • • • 

(c) The plan revisions listed below 
were stibmitted on the dates specified. 

• • • • • 

(31) Alternative compliance schedules 
for VOC sources, submitted on June 25, 
1961. by the Alabama Air Pollution 
Control Commission. 

2. In { 52.520, paragraph (c) is 
amended by adding subparagraph (35) 
as follows: 

f 52.520 Idaotlftcation of plan. 

• • • • • 

(c) The plan revisions listed below 
were submitted on the dates specified. 

• • • • • 

(35) Revision of gasoline bulk plant 
rule, submitted on October 15,1980. by 
the Florida Department of 
Environmental Regulation. 

(m Doc n-JITW PM uni 
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40 CFR Part 52 
tA-7-fRL-19»-11 

Revision to State Implementation Ptan 
for Miaaourf 

aoency: Environmental Protection 
Agency (EPA). 

action: Notice of final rulemaking. 

sumiiary: On February 18.1981. the 
Missouri Air Conservation Commission 
granted a variance to Amoco Oil 
Company for its Sugar Creek refinery. 
The variance was submitted as a 
revision to the Missouri State 
Implementation Plan (SIP) on June 11, 

1981. The variance allows continued 
operation of the facility while the 
company installs the control equipment 
necessary to comply with the applicable 
state regulation. It is believed that the 
variance will not jeopardize the 
attainment demonstration set forth by 
die SIP, nor interfere with the 
reasonable further progress curve as 
required by Part D of the 1977 
Amendments to the Clean Air Act The 
source is to come into final compliance 
with the state’s regulation by June 1. 

1982. 

A proposal to approve the state’s 
submission was pumtshed in the Federal 
Register on September 10,1981,46 FR 
45158^5159. No comments were 
received in response to the proposal. 

The purpose of today’s notice is to take 
final action to approve the submission 
as a revision to the Missouri SIP. 
EFFECTIVE DATE: This action will 
become effective January 14,1962. 


addresses: Copies of the state 
submission are available for inspection 
during normal business hours at the 
following locations: 

Environmental Protection Agency. 

Public Information Reference Unit. 401 
M Street SW. Washington, D.C. 20460 
Environmental Protection Agency, Air, 
Noise and Radiation Branch. 324 East 
11th Street. Kansas City. Missouri 
64106 

Missouri Department of Natural 
Resources, Division of Environmental 
Quality, 2010 Missouri Boulevard, 
Jefferson City, Missouri 65101. 

FOR FURTHER INFORMATION CONTACT: 
Mary C Carter at (816) 374-3791 (FTS 
756-3791). 

SUPPLEMENTARY INFORMATION: On 
August 13. loao, the Missouri Air 
Conservation Commission approved an 
amendment to regulation 10 CSR10- 
2.28a This amen^ent called for the 
installation of secondary seals on all 
floating roof tanks of greater than 40,000 
gallons capacity used for the storage of 
petroleum liquid having a true vapor 
pressure of greater than 1.5 pounds per 
square inch. The effective date of the 
amendment was September 12,1980. 
with final compliance to be achieved by 
not later than October 1,1981. EPA 
approved this regulation April 3.1961, at 
46 FR 20172. The American Oil 
Company (Amoco) refinery in Sugar 
Creek, Missouri, is the only facility 
believed to be affected by this 
amendment. 

An inspection by Amoco revealed that 
out of 16 floating roof tanks requiring the 
installation of secondary seals, five 
would require an additional eight 
months in order to achieve compliance. 

On February 18.1981, after notice and 
public hearing, the Missouri Air 
Conservation Commission granted a 
variance to the Amoco Sugar Creek 
refinery, allowing continued operation 
while Installing the necessary secondary 
seals on tank numbers 86, 90.95,126, 
and 17a The variance, effective during 
the period October 1,1981, through June 
1,1982, requires that the seals be 
installed in accordance with the 
schedule as prescribed in the order. 

For reasons more fully discussed in 
the proposed rulemaking, EPA 
determined that the variance would not 
jeopardize the attainment demonstration 
set forth by the SIP, nor interfere with 
the reasonable further progress curve as 
required by Part D of the 1977 
Amendments. The proposed EPA 
approval was published on September 
10.1981. EPA received no comments in 
response to the proposed rulemaking 








Federal Register / VoL 46» No. 240 / Tuesday, December 15, 1981 / Rules and Regulations 61123 


2. Section 52.1335 is amended by 9 52.1335 Compttance tcfieduieft. 

adding the following compliance • • • 

sched^e to the end of the existing list in 
§ 1335(a) as follows: 

Missouri 


5090« 

LooMOfl 

Isas' 



• 

• • , 

• 

AfMncanOtCS^ 

(AMOOOl 

suev ciMii. Mo .. 

to CSR F«o. 18 . taei- 

. Oct t. tsil_Juna 1. 1MZ 

• 


and is now taking final action to 
approve the variance. 

Pursuant to the provision of 5 U.8.C 
G05(b). I hereby certify that the attached 
rule will not have a significant economic 
impact on a subs tan tid number of small 
entities. The reason for this 
determination is that it only approves a 
state regulation and affects only one 
source. 

Under Executive Order 12291, EPA 
must judge whether a rule is *^a}or*^ 
and therefore subiect to the requirement 
of a Regulatory Impact Analysis. This 
rule is not **ma|or" because it only 
approves state actions and imposes no 
additional substantive requirements 
which are not currently applicable under 
state law. Hence it is unlikely to have an 
annual effect on the economy of $100 
million or more, or to have other 
significant adverse impacts on the 
national economy. 

Under Section 307(b)(1) of the Clean 
Air Act. as amended, ji^idal review of 
this action is available only by the filing 
of a petition for review in the United 
States (3ourt of Appeals for the 
appropriate circuit within 60 days of 
today. Under section 307(b)(2). the 
reouirementt which are the subject of 
today's notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements. 

This notice of final rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act as amended. 

Dated: Decembers. 19S1. 

Aium M. Gortuch, 

Adm!nt9trator 

Note.—Incorporation by reference of the 
State implementation Plan for the State of 
Vlissouri was approved by the Director of the 
Federal Register on July 1.1061. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Part 52 of Chapter 1, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Subpart AA—Missouri 

1. Section 52.1320 is amended by 
adding a new paragraph (c)(36) to read 
as follows: 

9 52.1320 IdentmeaUon of plan. 

(c) The plan revisions listed below 

were submitted on the dates specified: 

• • • 

(35) A variance from Missouri Rule 10 
CSR 10-2Jt60, Control of Petroleum 
Liquid Storage. Loading and Transfer for 
the Kansas City Metropolitan Area, was 
submitted by the Missouri Department 
of Natural Resources on June 11.1981. 
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40 CFR Part 52 
(A-1-fRL-19t3-3| 

Revision; Haverhill Paperboard Corp., 
HaverhiM, Massachusetts 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA is approving a revision 
to the Massachusetts State 
Implementation Plan (SIP) which was 
submitted on July 14.1981. This revision 
amends Regulation 7.05(l)(c) ''Sulfur 
Content of Fuels and Control Thereof for 
the Merrimack Valley Air Pollution 
Control District" to allow Haverhill 
Paperboard Corporation, Haverhill, 
Massachusetts to increase Its sulfur-in- 
fuel content from 1.4% to 2JS% upon 
completion of a stack extension 
consistent with EPA's current stack 
hel^t policy. The effect of this revision 
is to allow HaverhiU Paperboard to bum 
less expensive fuel. 

DATES: This action Is effective February 
16,1982. 

ADDRESSES: Written comments should 
be addressed to Harley Laing, Chief, Air 
Branch. EPA Region 1 (see address 
below). Copies of the Massachusetts 
submittal and EPA's evaluation are 
available for public inspection during 
normal business hours at the 
Environmental Protection Agency, 
Region 1, Air Branch, Room 1903, |FK 
Federal Building, Boston, Massachusetts 
02203; Public Information Reference 
Unit Environmental Protection Agency 
401 M SU SW., Washington, D.a 20400: 
Office of the Federal Register, 1100 L 
Street NW., Room 8401, Washington, 
D.C and Department of Environmental 
Quality Engineering, Division of Air and 
Hazardous Materials, 1 Winter Street 
Boston, Massachusetts 02108. 

FOR FURTHER INFORMATION CONTACT: 
Margaret McDonough, Air Branch, EPA 
Region 1. Room 1903, |fK Federal 


Building, Boston, Massachusetts. 02203, 
(617) 223-4448, 

SUPPLEMENTARY INFORMATION: On july 
14.1981 the Commissioner of the 
Massachusetts Department of 
Environmental Quality Engineering (the 
Massachusetts Department) submitted a 
request for EPA approval of a revision 
to Regulation 7.05(1) "Sulfur Content of 
Fuels and Control lliereof' which would 
allow the Haverhill Paperboard 
Corporation to bum higher sulfur 
content fuel oil upon completion of a 
stack extension. HaverhiU Paperboard 
Corporation, rated at 242 million per 
hour input capacity, is located in the 
Merrimack VaUey Air Pollution Control 
District (Merrimack Valley). Regulation 
7.05(1)(c) aUowa approved sources in 
Merrimack Valley rated at 100 million 
Btu per hour beat input capacity or 
greater to bum fuel with a maximum 
sulfur content of 1.21 pounds per million 
Btu heat release potential 
(approximately equivalent to 2.2% sulfur 
content fuel oU by weight). 

EPA approved a SIP revision on May 
21.1979 (44 FR 29453) which allowed 
Haverhill Paperboard to increase its 
8ulfur-in*fuel content from li)% to 1.4% 
(0.55 and 0.75 lbs sulfur per million Btu, 
respectively). The technical analysis 
done in support of this decision 
indicated that the use of fuel oU having a 
sulfur content greater than 14% would 
jeopardize air quality standards. 

Technical support for the present 
revision includes an evaluation of 
compliance with National Ambient Air 
Quality Standards (NAAQS) for sulfur 
dioxide (SOt) based on on increased 
stack height using mathematical 
modeling and monitoring data. NAAQS 
are maximum ambient pollutant 
concentrations which ore set to protect 
public health and welfare. The NAAQS 
for SOa are 80 pg/m’(annual average); 
365 MS/tn* (24-hr. average); and 1300 pg/ 
m’ (3-hr. average). Estimated 
background concentrations were based 
on monitoring data from the nearest 
representative monitoring site. The EPA 
approved CRSTER and ISC 
mathematical air disiiersion models 
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were used to predict the impact that 
emissions from Haverhill Paperboard 
will have on air quality. The modeling 
analyses considered the effects of stack 
downwash and the emissions from other 
major sources near Haverhill 
Paperboard. 

This technical analysis demonstrates 
that the burning of fuel oil having a 
sulfur content of 1.21 lbs per million Btu 
heat release potential (approximately 
equivalent to 2.2% sulfur content fuel oil 
by weight) at the Haverhill Paperboard 
Corporation will not cause or contribute 
to violations of air quality standards 
provided the existing 100 ft stack is 
raised to a total height of 160 ft. The 
predicted ambient SOi concentrations, 
including estimated background 
concentrations, arc as follows: 47 >ig/m* 
(annual average); 329 pg/m’(24-hr. 
average): and 708 pg/m* (3-hr. average). 

The new stack height of 160 feet will 
not exceed Good Engineering Practice 
stock height Therefore, consistent with 
current EPA stack height policy, 
Haverhill Paperboard is allowed to use 
the new stack height of 160 feet in its 
mathematical modeling analysis. 

Haverhill Pa|>erboard Corp. is 
required to meet Prevention of 
Significant Deterioration (PSD) 
increments under EPA*8 F^D regulations 
promulgated on August 7.1980 (45 FR 
52676). The PSD increments are 
allowable incremental increases in 
ambient pollutant concentrations which 
are set to limit air quality degradation 
over baseline levels The PSD increments 
for SOf are 20 pg/m^ (annual average): 

91 ug/m^(24-hr. average): and 512 iig/m* 
(3-hr. average), increases in sulfur 
dioxide emissions resulting from 
relaxations of sulfur-in-fuel limits must 
show compliance with PSD increments 
if the increases occur in or impact on an 
area in which a baseline date has been 
established. A baseline date is the date 
after August 7.1977 on which the first 
PSD permit application in that area was 
filed with EPA by a source subject to the 
PSD regulations as amended on August 
7,1980. The baseline date is set in the 
area designated attainment under 
Section 107 of the Clean Air Act in 
which the source subject to the PSD 
regulations is located and all Section 107 
designated attainment areas on which 
the source has an annual impact of 1 pg/ 
m^ SOt- A baseline data has been set in 
Lawrence, Massachusetts which is a 
Section 107 designated attainment area. 
The emissions from Haverhill 
Paperboard impact on the dty of 
(.awrence but do not consume more than 
the available increment. The total 
increment consumption in the city of 
LawTence, based on conservative 


mathematical modeling, is as follows: 7 
pg/m’(annual average): 32 pg/m* (24-hr. 
average); 102 pg/m*(3-hr. average). 

Although Z2% fuel oil burning will 
cause an increase in particulate 
emissions, the current particulate 
emission limitation (0.12 pounds per 
million Btu) will not be violated. 

Since this SIP revision affects only 
one source and the increase in SOi 
emissions is small and will not cause or 
contribute to any violation of the 
NAAQS or a PSD incremenU this 
rulemaking is considered 
noncontroversial. Based on past 
experience with similar SIP revisions in 
Region I. no adverse or critical 
comments are expected. Therefore, this 
SIP revision is being published as a final 
rulemaking. EPA believes that 
publishing a notice of proposed 
rulemaking will be unnecessary. 

However, if notice is received (anuary 
14,1962 that someone wishes to submit 
adverse or critical comments, this action 
will be withdrawn and two subsequent 
notices will be published before the 
effective date. One notice %viU withdraw 
the final action and another wiil begin a 
new rulemaking by announcing a 
proposal of the action and establishing a 
comment period. If no such comments 
are received, the public is advised that 
this action will be effective February 16, 
1982. 

Pursuant to the provisions of 5 U.S.C 
e05(b) the Administrator has certified 
that SIP approvals under sections 110 
and 172 of the Clean Air Act will not 
have a significant economic impact on a 
substantial number of small entities. 46 
FR 8709 [January 27,1981). The attached 
role constitutes a SIP revision approval 
under the January 27, certification. This 
action approves only state actions. It 
imposes no new requirements. In 
addition, this action only applies to one 
facility. 

Under section 307(b)(1) of the Clean 
Air Act, Judicial review of this action is 
available only by the filing of a petition 
for review In the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under section 
307(b)(2j of the Clean Air Act. the 
requirements which are the subject of 
today's notice may not be challenged 
later in dvil or criminal proceedings 
brought to enforce these requirements. 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
**Ma\oT** and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. This regulation is not Major 
since it applies to only one source. 

After evaluation of the Statens 
submittal, the Administrator has 
determined that the Massachusetts 


revision meets the requirements of the 
Clean Air Act and 40 CFR Part 51. 
Accordingly, this revision is approved 
as a revision to the Massachusetts State 
Implementation Plan. 

(Section 110(s) and Section 301(a) of the 
Clean Air A^ as amended (42 U.S.C 7410(a) 
and 7601(8))) 

Notow—Incorporation by reference of the 
State Implementation Plan for the State of 
Massachusetts was approved by the Director 
of the Federal Register on july 1.1961. 

Dated: December 6.1081. 

Anom M. Gorsuch, 

AdmmijtUvtor. 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

Part 52 of Chapter 1, Title 40 of the 
Code of Federal Regulations is amended 
as follows: 

1. Section 52.112(X paragraph (c) is 
amended by adding subparagraph (41) 
as follows: 

(52.1120 Identification of Plan. 

• • • • • 

(C) • • • 

• • • • • 

(41) A revision to Regulation 7.05(l)(c) 
**SuIfur Content of Fuels Control Thereof 
for the Merrimack Valley Air Pollution 
Control District" allowing the burning of 
higher sulfur content fuel oil at Haveihlll 
Paperboard Corporation. Haverhill. 
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40 CFR Part 52 
(A-6-FRL 1990-2) 

Approval of Implementation Plana 
Texas: Administrative Revision 

AQCMCV: Environmental Protection 
Agency. 

action: Final rulemaking. 

summary: The purpose of this notice is 
to approve an administrative revision to 
(he Texas State Implementation Plan 
(SIP). The Texas Air Control Board 
(TACB) in accordance with 40 CFR 
51.6(c) submitted an administrative 
revision to Section V (Legal Authority) 
on July 23,1981. The revision describes 
the TACB’f legal authority to carry out 
and enforce the Texas Clean Air Act 
and the Federal Clean Air Act. it is an 
update which identifies the rules, 
regulations, and statutes under which 
TACB operates. This action will be 
effective on February 16.1982 unless 
notice is received within 30 days that 
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someone %vi8he8 to submit adverse or 
critical comments. 

date: This action is effective February 
le. 1962. 

ADDRESSES: Incorporation by reference 
material is available for inspection 
during normal business hours at the 
following locations: 

The Office of the Federal Register. 1100 

L Street NE.. Washington. D.C Rm. 

6401 

Environmental Protection Agency, 

Public Information Reference Unit. 

EPA Ubrary Rm. 2404.401 M Street 

SW.. Washington. D.C 20460. 

FOR FURTHER INFORMATION CONTACT: 
Estela S. Wackerbarth. Implementation. 
Plan Section. Environmental Protection 
Agency. Region 6. Air and Hazardous 
Materials Division. Air Programs 
Branch. 1201 Elm Street. Dallas. Texas 
7527a (214) 767«15ia 
SUPPLEMENTARY INFORMATION: On )uly 
23. 1981. the TACB in accordance with 
40 CFR 51.6(c) submitted an 
administrative revision for Section V 
(Legal Authority] which deletes and 
supercedes the existing approved 
Section V in the Texas SIP. EPA has 
reviewed the Statens submittal and 
developed an evaluation report. ‘ which 
is based on the legal requirements 
established in 40 CFR 51.11 legal 
authority and SIP requirements 
established in the Clean Air Acts (CAA) 
of 1977. as amended. This evaluation 
report is available for Inspection by 
interested parties during normal 
business hours at the EPA Region 6 
Office and the other addresses listed 
above. 

The revision of Section V (Legal 
Authority) is an update to the Texas SIP 
and includes a list of laws and 
regulations providing TACB with legal 
authority; a description of the principal 
areas of legal authority provided to the 
Texas Air Control Board; and a 
description of the extension of TACB*s 
authority to carry out additional SIP 
requirements of the 1977 amendments to 
the Federal Clean Air Act. Approval of 
this package does not affect any of the 
December la 1979 (44 FR 74630) and 
March 25.1980 (45 FR 19231) Part D 
Approvals or Conditional Approvals. 

Since the revision included in this 
approval notice Is considered 
administrative in nature and minor in 
substance. EPA is today approving this 
revision without prior proposal. The 
public should be advised that this action 
will be effective February la 1962. 
However, if notice is received within 30 
days that someone wishes to submit 


* EPA Review of Tcx««* State IroplemenletloQ 
Revision for Section V (Legel Aulhoriryji 


adverse or critical comments, this action 
will be withdrawn and two subsequent 
notices will be published before the 
effective dale. One notice will w ilhdraw 
the final action and another will begin a 
new rulemaking by announcing a 
proposal of the action and establishing a 
comment period. 

Pursuant to the provisions of 5 U.S.C. 
605(b), 1 hereby certify that the attached 
proposal will not have a significant 
economic impact on a substantial 
number of small entities since it imposes 
no new requirements. 

Under S^tion 307(b)(1) of the Clean 
Air Act. judicial review of this final 
rulemaking is available only by the 
filing of a petition for review in the 
United States Court of Appeals for the 
appropriate circuit by February la 1982. 
Under Section 307(b)(2) of the Clean Air 
Act. the requirements which arc the 
subject of today's notice may not be 
challenged later in civil or criminal 
proceedings brought by EPA to enforce 
these requirements. 

Under Executive Order No. 12291, 

EPA must judfie whether a regulation is 
"Major" and therefore subject to the 
requirements of a Regulatory Impact 
Analysis. This regulation is not Major 
because it is me^ly approving a State 
action. It will im^se no new regulatory 
requirements. 

incorporation by reference of the 
Slate Implementation Plan for the State 
of Texas was approved by the Director 
of the Federal Register on )uly 1.1981. 

This notice of Final rulemaking is 
issued under the authority of Section 110 
of the Clean Air Act as amended. 42 
U,S.C 7410. 

Dated: December 8.1B61. 

Anoe M. Gortuch. 

Adminiitrator 

PART 52—APPROVAL AND 
PROMULGATtON OF 
IMPLEMENTATION PLANS 

Part 52 of Chapter 1. Title 40 of the 
Code of Federal Regulations Is amended 
as follows: 

Subpart SS—Texas 

In § 52.2270. (c) is amended by adding 
subparagraph (29) as follows: 

952J»70 Identification of plan. 

• • • • • 

(c) • • • 

(29) An administrative revision to 
Section V, Legal Authority, was 
submitted by the TACB on July 23.1981. 
(Nonregulatory). 

(FS Doc nbd e4» •»! 

aoxJNQ coot 


40 CFR Part 60 
IA-4-FRL 1977-81 

Standards of Performance for New 
Stationary Sources; Alternative Test 
Requirements for Anaconda Aluminum 
Company's Sebree Plant, Henderson, 
Kentucky 

agency: Environmental Protection 
Agency, 

action: Final rule, 

summary; EPA today establishes 
alternative performance testing 
frequency requirements for Anaconda 
Aluminum Company's Sebree plant in 
Henderson. Kentucky, as provided in 40 
CFR 60.195(b). Rather than conduct 
monthly performance tests, this source 
will be allowed to test once a year. This 
action was proposed in the Federal 
Register of August 25.1981 (46 FR 
42878); no comments were received. 
date: This action is effective January 14. 
1982. 

ADDRESSES: Background information is 
available for public inspection during 
normal business hours at the Air 
Facilities Branch. EPA Region IV, 345 
Courtland Street. N.E., Atlanta. Georgia 
30365. 

for further information contact: 

Joe Riley. Air Facilities Branch. EPA 
Region IV. Atlanta. CA at 404/881-2786 
(FTS 257-2786). 

On January 26.1976 (41 FR 3628). EPA 
promulgated Standards of Performance 
for New Primary Aluminum Reduction 
Plants as Subpart S of 40 CFR Part ea 
pursuant to the provisions of Section 111 
of the Clean Air Act. Under the original 
standards, the affected source was 
required to conduct a performance test 
on startup and on any other occasion 
the Agency might require a test under 
Section 114 of the Clean Air Act. On 
June 30.1980 (45 FR 44202). EPA revised 
40 CFR 60.195 to require performance 
testing at least once a month for the life 
of a new primary aluminum plant. At the 
same time, however, the Agency 
provided that alternative test 
requirements could be established for 
the primary control system or an anode 
bake plant if the source could 
demonstrate that emissions have low 
variability during day-to-day operations. 

On April 12.1977, EPA delegated to 
the Commonwealth of Kentucky 
authority to administer Subpart S of 40 
CFR Part 60. Under the terms of the 
delegation, performance tests were to be 
scheduled and performed in accordance 
with the procedures set forth In 40 CFR 
Part 60 "unless alternate methods or 
procedures are approved by the EPA 
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Administrator.*' Accordingly, the 
Kentucky Department for Natural 
Resources and Environmental Protection 
transmitted to EPA for its approval a 
peiiticm for alternative test requirements 
submitted by Anaconda Aluminum 
Company of Henderson. Kentucky. 

Anaconda Aluminum requested that It 
be allowed to (1) use the historic mean 
for primary emissions to calculate total 
monthly pnl«room group emissions 
instead of emissions from the most 
recent test. (2) change the frequency of 
testing the anode bake plant from once a 
month to once a year, and (3) change the 
frequency of testing the primary control 
system from once a month to once a 
year. 

On the basis of the supporting 
information submitted. ^A Is granting 
the latter two requests since they meet 
the requirements of 40 CFR OO.IBSfb). 
Actual emissions from the primary 
control system are far below allowable 
emissions: month-to-roonlh variations in 
anode bake plant emissions, which are 
well below the allowable, are not great 
enough to likely result in emissiona in 
excess of the standards for fluorides. 

The Agency does not find, however, 
that the tirsi request can be {ustified 
under 40 CFR 60.8(b), and it is herewith 
dented. To uso the average of all past 
performance tests of the primary system 
to calculate emissions would defeat the 
purpose of periodic testing, which Is to 
detect any deterioration in the control 
system. 

The alternative test requirements 
established today will apply only to the 
Sehree production plant of Anaconda 
Aluminum in Henderson. Kentucky. 

They do not preclude the Agency or the 
Commonwealth of Kentucky from 
requiring porformance testing at any 
time. Finally, they can be withdrawn at 
uny time the Administrator finds that 
they are not adequate to assure 
compliance with the emission standards 
applicable to this source. 

Under seertioo 307(b)(1) of the Clean 
Air Act [udidal review of today's action 
by EPA is avatlabie only by the filing of 
II petition for review in the United States 
Court of Appeals for the appropriate 
circuit on or before |60 days from date of 
publication). Under seclioo 307(b)(2) of 
the Clean Air Act the requirements 
which are the subiect of today's notice 
may not be challenged later in civil or 
criminal proceedings brought by EPA to 
enforce these requirements. 

Pursuant to the provisions of 5 U.S.C 
sffction 005(b) 1 hereby certify that the 
atAched nda will not have a significant 
economic impact on a substantial 
number of small entities. The reason for 
this finding is that this action only 
affects one facility. 


Under Executive Order 12291, EPA 
must fudge whether a regulation la major 
and therefore subject to the requirement 
of a Regulatory Impact Analysis. This, 
regulation is not major because it merely 
relieves one source of part of the burden 
of demonstrating compliance. 

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. 

(Sectloo 111 of the Clean Air Act at 
amended (42 U.8.C 7411)) 

Dated: December 8 19ei. 

Anoe M. Gortuch. 

Adm/mstrator. 

PART 60-STANOAROS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES 

Part 60 of Chapter L Title 40, Code of 
Federal Regulations, is amended as 
follows: 

In S eai95 paragraph (b)(1) is added 
as follows: 

§60.195 Test methods and procedures. 


(ij Alternative testing requirements 
are e8tabllshc^d for Anaconda Aluminum 
Company's Sebree plant In Henderson, 
Kentucky the anode bake plant and 
primary control system are to be tested 
once a year rather than once a month. 

(PR One nlat »-l4^ M Ml 

OkllNQ coos tiie-JS>4l 


40 CFR Part 81 
IA-4^-FRL 1992-2) 

Designation of Areas for Ahr Quality 
Planning Purposes: Wisconsin 

aocncy; U.S. Environmental Protection 
Agency (EPA). 

ACTION: Notice of final nilefnaking. 

summary: On )une 4,1961. the State of 
Wisconsin, pursuant to section lQ7(d)(5) 
of the Clean Air Act, requested the U.S 
Environmental Protection Agency (EPA) 
to reduce the size of the area In 
Mil%yaukee County that is designated 
nooattainment for carbon monoxide 
(CO), EPA has reviewed the 
redesignation request and the data 
submitted by the State to support the 
request and approves reduction of the 
size of the Milwaukee County 
nonattainroont area. 

The purpose of this notice is to 
announce receipt of the redesignation 
request, to discuss the results of EPA's 
review, and to announce final 
rulemaking action today on the 
redesignation request 


dates: This action is effective February 
16.1982 unless notice is received by 
January 14.1982 that someone wishes to 
submit adverse or critical comments. 
ADORESBES: Copies of the redesignation 
request and the supporting air quality 
data are available at the following 
addresses: 

Regulatory Analysis Section. Air 
Programs Branch. Region V, U.S. 
Environmental Protection Agency, 

230 South Dearborn Street, ^icago, 
Illinois 60604 

Public Information Reference Unit. 

Room 2922, U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington. D.C 20400 
Michigan Department of Natural 
Resources, P.O. Box 30028, Lansing, 
Michigan 48909. 

FOR FURTHER INFORMATION CONTACT: 
Anne Emstein. Regulatory Analysis 
Section, Air Programs Brandi, Region V. 
U.S. Environmental Protection Agency, 
230 South Dearborn Street, Chicago. 
Illinois 60004. (312) 886-0038 
SUPPtEMENTARY INFORMATION: On 
October 5,1978 pursuant to section 107 
of the Clean Air Act (Act). EPA 
designated the foI]o%ving area in 
Milwaukee County, Wisconsin as 
nonattainment for the CO National 
Ambient Air Quality Standards 
(NAAQS). 

Milwaukee County: Sub-city area 
defined as follows 
North: From 124th St. and Silver 
Spring Road to Sunny Point Road, 
north on Sunny Point Road and 
North River Road to Good Hope 
Road, east on Good Hope Road to 
Lombardy Road. 

East: From Lombardy and Good Hope 
Roads south on Lombardy to Yates 
Road, South on Yales and Monica 
Dlvd. to the Milwaukee River, south 
from the river on Humboldt Blvd. to 
the Lake Michigan waterfront south 
from the waterfront on Clement 
Avenue to Layton Avenue. 

South: From Layton and Clement 
Avenue west to Layton to 13lh 
Street south on 135th to Rawson 
Avenue, west on Rawson to 20th 
Street north on 20th to Layton 
Avenue, west on Layton to 106th 
Street 

West: From Layton Avenue and lOBth 
to Watertown Plank Road, west on 
WatertoKvn Plank to 124th St., north 
on 124th St. to Silver Spring Road. 
(40 CFR 81.351) 

Under section 107(dl of the Act the 
designation for an area may be changed 
whenever sufficient data exists to 
wanant a redesignation, A change in an 
area's designation from primary 
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nonattaimnent to either secondary 
nonattainment or attainment may be 
approved If there are eight consecutive 
quarters of the most recent quality, 
assured, representative ambient air 
quality data which show no violation of 
the NAAQS. 

On June 4,1961, the State of 
Wisconsin requested EPA to reduce the 
size of the nonattainroent area In 
Milwaukee County to the following: 
North 75th Street and West Beckett 
Street on the east. West Perkins Avenue 
on the south. North 77th Street on the 
west and West Hope Avenue and 
Marion Street on the north. 

To support this redesignation request 
the State submitted all available CO 
ambient monitoring data collected 
between 1977 and 1980 for all State 
monitors located within the present 
nonattainroent area. 

Site #419044 located at 7528 West 
Appleton had 12 exceedances of the 
eight'hour average CO standard in 1979, 
and 1 exceedance in 1960. This was the 
only monitor which showed violations 
of the NAAQS and the State of 
Wisconsin considers this monitor to be 
representative of the ab quality in the 
area for which the nonattainment 
designation will be retained. 

The remaining monitors in the area 
(Site 419040. located at the Harbor 
Commission: Site 419042. located at 
Alvemo College: Site 419045. located at 
3716 West Wisconsin: and site 419080, 
located at the Civic Center) all have 9 
quarters of valid data which show 
attainment, with no exceedances. This is 
more than adequate to meet the criterion 
that eight quarters of valid data show no 
exceedances. 

As a result of the data collected at the 
five monitors the State of Wisconsin has 
determined that the present CO 
nonattainment area should be reduced 
and that the boundaries described 
above should define the remaining 
nonattainment area. 

After reviewing the monitoring data 
submitted for the area and the proposed 
boundary mollification. EPA has 
determined that the monitoring data is 
valid and that redesignation is 
appropriate. Therefore, EPA approves 
r^uction of the size of the CO 
nonattaimnent area to th<» area 
described above. 

This final rulemuktng action is being 
done without a notice of proocsed 
rulemaking because EPA believes this 
action is noncontroversial and of limited 
impact and no comments are 
anticipated. The public should be 
advised that this action will be effective 
February 16.1982. 

However, if EPA is notified %vithin 30 
days, that someone wishes to submit 


adverse or critical comments, this action 
will be withdrawn as final rulemaking 
and a proposed rulemakixro notice will 
be published before the effective date 
establishing a comment period. 

Pursuant to the provisions of 5 U.S.C 
section 605(b). I hereby certify on that 
revisions of attainment status 
designations under section 107(d) of the 
Act will not have a significant economic 
impact on a substantial number of small 
entities. Today's rulemaking revises an 
attainment designation under section 
107(d) and will remove some regulatory 
requirements mandated by the CAA. 

Under Executive Order 12291 (Order), 
EPA must also judge whether a 
regulation is '‘major** and, therefore, 
subject to the requirements of a 
regulatory impact analysis. Today's 
action does not constitute a major 
regulation because it only changes air 
quality designations and imposes no 


regulatory requirements. Any regulatory 
requirement which may occur as a result 
of this action will be dealt with in a 
separate notice. 

This Notice of Pinal Rulemaking is 
issued under the authority of section 107 
of the Clean Air Act as amended (42 
U.S.C. 7407). 

Dated: December 8 . 1081 . 

Anne M. Gomich, 

Adm/nlslfator. 

PART 81—DESIGNATION OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES 

Section 81.351 of Part 81 of Chapter 1. 
Title 40. Code of Federal Regulations Is 
amended. In the table of "Wisconsin- 
CO." the entry of Milwaukee County 
should be revised to read as follows: 

gS1.351 Wisconsin. 


WtSOONSSI<<X) 


noi ptinwy 
■t inairS i 


Cannolb* 




Wmooru m CounOM 

NofSi 73 S» SSMt and Watf SVMt on tw paat X 


Vm noun boundwy le Wati USt c oww n Avvnu* Wtm t$th .—.— X 

to 6e« SOM «Mi boi^Nliry a eSt 6 Vmi Iroffl 

boundwy a Mt ww ow Rhm, M iTw mmH boyndary 
S tSV) eirmi kom M a n o w o n — fW«r id Wmt 
oonkn Amud. 

Tb* rpniDindt r of CouW .. .. .... - —i—^ X 

• • • • • 


ini npc. ts-um pumI U'li-m: t9« 
BILUNO COOC •SS0-3S>«l 


GENERAL SERVICES 
ADMINISTRATION 

41 CFR Parts 1-3 and 1-15 

IFPR Arndt 217) 

Revisions to Contract Cost Principles 

aosmcy: General Services 
AdministratloTL 
ACTION: Final rule. 

summary: This amendment makes 
changes to the cost principles for 
contracts with commercial organizations 
and contracts with State. local and 
federally recognized Indian tribal 
governments. It is based upon revisions 
recently made in the Defense 
Acquisition Regulation and Office of 
Management and Budget (0MB) Circular 
A-87, dated January IS, 1961. The 
intended effect is to provide uniform 


contract cost principles for Government- 
wide use. 

C F F CC TIVC date: January 16,1982. 

FOR FURTHER INFORMATION CONTACT: 
Philip G. Read. Director. Federal 
Procurement Regulations Directorate. 
Ofiice of Acquisition Policy (703-557- 
8947). 

SUPPLEMENTARY INFORMATION: 
Significant changes introduced in this 
amendment are as follows; 

1. The cost principles set forth in 
Subpari 1-15.7 ore made applicable to 
federally recognized Indian tribal 
governments as well as State and local 
governments. 

2. Although the language of the 
regulation addresses both grants and 
contracts, the applicability provisions of 
the Federal Procurement Regulations are 
revised to apply the provisions of 
Subpart 1-15.7 to cost-reimbursement 
type contracts and subcontracts and to 
the pricing of negotiated contracts and 
contract modifications when cosi 
analysis is required 
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3. The insurance and tdemnificatlon 
cost principle in Subpart 1-15JZ is 
revised with respect to (a) self-insurance 
costs, (b) applicability of Cost 
Accounting Standard 416, and (c) 
Insurance provided by captive insurers 
and fronting insurance companies. 

4. The cost principle pertaining to 
termination costs in Subpart 1-15.2 is 
revised to require the establishment of 
separate cost accounts to accumulate 
and identify significant settlement 
expenses. 

PART 1-3—PROCUREMENT BY 
NEGOTIATION 

Subpart 1-3.7—Negotiated Overhead 
Rates 

Section 1-3.703 is amended to revise 
paragraph (c) to read as follows: 

SI-3.703 AppUcabiitty. 

• • • * • 

(c) Predetermined overhead rates may 
be used in cost-reimbursement type 
research and development contracts 
with educational institutions (Pub. L 87- 
638; 10 U.S.C 2306 note), cost- 
reimbursement type contracts with 
nonprofit organizations subject to OMB 
Circular A-122, and cost-reimbursement 
type contracts with State, local, and 
federally recognized Indian tribal 
governments subject to OMB Circular 
A-87. The use of such rates is 
permissive and not mandatory. In 
determining whether or not 
predetermined overhead rates should bo 
used in one or more contracts with an 
institution, consideration should be 
given to the degree of stability shown In 
overhead rates and their bases over a 
period of years. All anticipated changes 
in the contractor*s volume and overhead 
shall be taken into consideration. In 
addition the following procedures shall 
be employed: 

• • • • • 

PART 1-15—CONTRACT COST 
PRINCIPLES AND PROCEDURES 

The table of contents for Part 1-15 is 
amended to revise the title, redesignate 
eight entries, and add two entries under 
Subpart 1-15.7 as follows: 

Subpart 1-15.7—Contracts with State, local 
and fadarally racogniztd Indian tribal 
govammants 

1-15.702-6 Federally recognized Indian 
tribal govemmenL 
1-15.702-7 Grant, 

1-15.702-6 Grant program. 

1-15.702-0 Grantee. 

1-15.702-10 Local unit 

1-15.702-11 Other State or local agendea. 

1-15.702-12 Servicea. 

1-15.702-13 Supporting services. 


1-15.700-6 Negotiation and approval of 
indirect cost proposals for federally 
recognized Indian tribal governments. 
1-15.700-7 Resolution of problems. 

Subpart 1-15.1—Appdcabllity 

Section 1-15.108 is revised and the 
heading is changed to read as follows: 

9 1-1S.108 Contracts with State, local, and 
fadarally racogntzad Indian tribal 
govammenta. 

Subpart 1-15.7 of this part provides 
principles and standards for determining 
costs applicable to contracts with State 
and lcM:al oovemments and federally 
recognized Indian tribal governments. 
They are designed to provide the basis 
for a uniform approach to the problem of 
determining costs and to promote 
efficiency and better relationships 
between these governments and the 
Federal Government. The principles 
shall be used for the pricing of 
negotiated contracts and contract 
modincations whenever cost analysis is 
to be performed pursuant to S 1-3.607-2 
and for the determination of costs 
Incurred under cost-relmbursement type 
contracts (including subcontracts) 
except those with: 

(a) Publicly financed educational 
institutions subject to Subpart 1-15.3 of 
this Part; and 

(b) Publicly owned hospitals and other 
providers of medical care subject to 
requirements promulgated by the 
sponsoring Federal agencies. 

Subpart 1-15.2—Contracts With 
Commercial Organizations 

1. Section 1-15.205-16 is revised to 
read as follows: 

{1-15.205-16 Insurance and 
Indemnification. 

(a) Insurance by purchase or by self- 
insuring includes coverage which the 
contractor is required to carry, or which 
is approved, under the terms of the 
contract; and any other coverage which 
the contractor maintains in connection 
with the general conduct of its business. 
Any contractor desiring to establish a 
program of self-insurance applicable to 
contracts not subject to Cost Accounting 
Standard (CAS) 416 must comply with 
the self-insurance provisions of the 
Standard (see 4 CFR 41650 (a)(2). (a)(3). 
(a)(4), and (b)). Approval of a 
contractor's self-insurance program in 
accordance with { 1-10.503 does not 
constitute a determination as to the 
allowability of the program's cost. The 
amount of insurance costs which may be 
allowed is subject to the cost limitations 
and exclusions set forth in the following 
paragraphs. 


(1) Costs of Insurance required or 
approved, and maintained, pursuant to 
the contract, are allowable. 

(2) Costs of other insurance 
maintained by the contractor in 
connection %vith the general conduct of 
its business are allowable subject to the 
following limitations: 

(i) Types and extent of coverage shall 
be in accordance with sound business 
practice and the rotes and premiums 
shall be reasonable under the 
circumstances: 

(ii) Costs allowed for business 
interruption or other similar insurance 
shall be limited to exclude coverage of 
profit: 

(iii) The cost of property insurance 
premiums for insurance coverage in 
excess of acquisition cost of the insured 
assets is allowable; Provided, the 
contractor has a formal written policy 
ensuring that in the event the insured 
property is involuntarily converted, the 
new asset shall be valued at the book 
value of the replaced asset plus or minus 
adjustments for differences between 
insurance proceeds and actual 
replacement cost. If the contractor does 
not have such a formal written policy, 
the cost of premiums for insurance 
coverage in excess of the acquisition 
cost of the insured asset is unallowable. 

(iv) Costs of insurance for the risk of 
loss of or damage to Government 
property are allowable only to the 
extent ^at the contractor is liable for 
such loss or damage, and such Insurance 
does not cover loss or damage which 
results from willful misconduct or lack 
of good faith on the part of any of the 
contractor's directors or officers, or 
other equivalent representatives, who 
have supervision or direction of (A) all 
or substantially all of the contractor's 
business. (B) all or substantially all of 
the contractor's operations at any one 
plant or separate location in which the 
contract is being performed, or (C) a 
separate and complete industrial 
operation in connection with the 
performance of the contract; and 

(v) Cost of insurance on the lives of 
ofneers, partners, or proprietors are 
allowable only to the extent that the 
insurance represents additional 
compensation. (See $ 1-15.205-6.) 

(3) Actual losses are unallowable 
unless expressly provided for in the 
contract, except: 

(i) Minor losses not covered by 
Insurance, such as spoilage, breakage, 
and disappearance of small hand tools, 
which occur in the ordinary course of 
doing business, are aUowoble; and 

(ii) Losses incurred under the nominal 
deductible provisions of purchased 
insurance, in keeping with sound 
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business practices, are allowable for 
contracts not subfect to CAS 416 when 
the contractor elected not to establish u 
self-insurance program. Such contracts 
are not subiect to the self-insurance 
provisions of CAS 416. Also, for 
contracts subject to CAS 416. and those 
made subject to the self-insurance 
provisions of the Standard as a result of 
the contractor's having established a 
self-insurance program (see paragraph a 
of (his section), actual losses may be 
used as a basis for chaiges under a self- 
insurance program when the actual 
losses will not di^er significantly firotn 
the projected average losses for the 
accounting period. (See 4 CFR 
416.50(a)(2)(ti).) 

(4) Contractors operating under a 
program of self-insurance must obtain 
approval of the program when required 
by § 1-10.503. 

(b) If purchased insurance is 
available, (he charge for any self- 
insurance coverage plus insurance 
administration expenses shall not 
exceed the cost of comparable 
purchased insurance plus associated 
insuranoe administration expenses. 

(c) Insurance provided by captive 
insurers (insurers owned by or under the 
control of the contractor) Is considered 
self-insurance and charges therefor must 
r:ompiy with the self-insurance 
provisions of CAS 418. However, if the 
captive insurer also sells insurance to 
the geryeral public in substantial 
quantities and it can be demonstrated 
that the charge (o the contractor is 
based on competitive market forces, the 
insurance will be considered purchased 
insurance. 

(d) The allowability of premiums for 
insurance purchased from fronting 
insurance companies (insurance 
companies not related to the contractor, 
but who reinsure with a captive insurer 
of the contractor) shall not exceed the 
amount (plus reasonable fronting 
company charges for services rendered) 
whi^ the contractor would have been 
allowed had it Insured directly with the 
captive insurer. 

(e) SeU-insurance charges for risks of 
catastrophic losses are not allowable. 

(f) Late premium payment charges 
related to employee deferred 
compensation plan insurance. Incurred 
under sections 4007 or 4023 of the 
Employee Retirement Income Security 
Act of 1974, are unallowable. 

(g) Indemnification includes sectuing 
the contractor against UabiltUes to third 
persons and any other loss or damage * 
not compensated by insurance or 
otherwise. The Government is obligated 
to indemnify the contractor only to the 
extent authorized by law. which 
authorization is implemented In a 


provision of the contract except as 
provided in paragraphs (a)(3) (i) arvd (11) 
of this section. 

2. Section 1-15.205-42 is amended to 
revise paragraph (f) to read as follows: 

§ 1-1S.20S-42 Termination costs. 

* • • • • 

* (f) Settlement expenses. (1) Settlement 
expenses, including the following, are 
generally allowable: 

(1) Accounting, legal, clerical, and 
similar costs reasonably necessary for 
the preparation and presentation to 
contracting officers of settlement claims 
and supporting data with respect to the 
terminated portion of the contract, and 
for the termination and settlement of 
subcontracts, unless the termination is 
for the default of the contractor (see § 1- 
6.Q04(b](l) of this chapter); 

(ii) Reasonable costs for the storage, 
transportation, protection, and 
disposition of property acquired or 
proiduced for the contract: and 

(iii) Indirect costs related to salary 
and wages incurred as settlement 
expenses in paragraphs (f)(1) (I) and (li) 
of this section: normally, sudi indirect 
costs shall be limited to payroll taxes, 
fringe benefits, occupancy costs, and 
immediate supervision. 

(2) When settlement expenses of a 
termination are significant, a separate 
cost account(s) or work order(s) shall be 
established to accumulate and identify 
these expenses separately. 

• • • • • 

The caption for Subpart 1-15.7 is 
revised to read as follows: 

Subpart 1-1S.7—Contracts With State, 
Local, and Federally Recognized 
Indian Tribal Governments 

1. Section 1-15.701-1 Is revised to read 
as follows: 

SI-15.701-1 Objectives. 

This subpart sets forth principles for 
determining the allowable costs of 
programs administered by State, local, 
and federally recognized Indian tribal 
governments under contracts with the 
Federal Government. The principles are 
for the purpose of cost determination 
and are not intended to identify the 
circmmstances or dictate the extent of 
Federal and State or local participation 
in the financing of a particular contract. 
They are designed to provide (hot 
federally assisted programs bear their 
fair share of costs recognized under 
these principles, except where restricted 
or prohibited by law. No prortslon for 
profit or other increment above cost is 
intended. 

2. Section 1-15.701-2 is revised to read 
as follows: 


§1-15.701-2 PoHcy guides. 

The application of these principles is 
based on the fundamental premises that: 

(a) State, local, and federally 
recognized Indian tribal governments 
are responsible for the efficient and 
effective administration of contract 
programs through (he application of 
sound management practices. 

(b) The contractor assumes the 
responsibility for ensuring that federally 
assisted program funds have been 
expended and accounted for consistent 
with underlying agreements and 
program objectives. 

(c) Each contractor organization, in 
recognition of its own unique 
combination of staff facilities and 
experience, will have the primary 
responsibility for employing whatever 
form of organization and management 
tecimiques' that may be necessary to 
ensure proper and efficient 
administration. 

3. Section 1-15.701-3 ts revised lo read 
as follows: 

§ 1-15.701-3 Appilealion. 

These principles will be applied as 
provided in § 1-15.108. Although the 
subsequent language of (his Subpart 1- 
15.7 addresses both grants and 
contracts, the Federal Procurement 
Regulations (FPR) apply the provisions 
only to contracts. Language addressing 
grants became a part of this Subpart 1- 
15.7 because it was adapted from OMB 
Circular A-d7, dated January 15,1981 
(and its predecessor. Financial 
Management Circular 74-4), which apply 
to grants, contracts, and other 
agreements, but were written in a style 
primarfly addressing grants. Thus, 
where grants or grantees are specifically 
addressed, for purposes of this 
regulation, the direction should be 
interpreted as pertaining to contracts 
and contractors. The language 
addressing grants was retained to 
maintain uniformity with OMB Circular 
A-67, and (he structure of Subparts 1- 
15.3 and 1-15.6, and to assist those 
agencies which deal with both contracts 
and grants. 

4. Section 1-15.702-5 is revised lo read 
as follows: 

§ 1-15.702-5 Federal agency. 

"Federal agency" means any 
department, agency, commission, or 
Instrumentality in the executive branch 
of the Federal Government which makes 
grants to or contracts with State, locaL 
or federally recognized Indian tribal 
governments. 

5. Section 1-5.702-6 is revised, and the 
heading is changed lo read as follows: 






61130 Federal Register / Vol. 46. No. 240 / Tuesday. December 15. 1961 / Rules and Regulations 


§ 1-15.702-6 F«d«fal^ rtcognUad Indtan 
tribal govamment 

"federally recognized Indian tribal 
government" means the governing body 
or a governmental agency of any Indian 
tribe* band, nation, or other organized 
group or community (including any 
native village aa defined in section 3 of 
the Alaska Native Claims Settlement 
Act* 85 Slat. 688) certified by the 
Secretary of the Interior as eligible for 
the special programs and services 
provided by the Secretary through the 
Bureau of Indian Affairs. 

6. Section 1-15.702-7 is revised, and 
the heading is changed to read as 
follows: 

$1-15.702-7 Grant 

"Grant" means an agreement between 
the Federal Government and a State, 
local, or federally recognized Indian 
tribal government whereby the Federal 
Government provides funds or aid in 
kind to carry out specified programs, 
services, or activities. The principles 
and policies stated in this Subpart 1-15.7 
as applicable to grants in general also 
apply to any federally sponsored cost* 
reimbursement type of agreement 
performed by a State, local, or federally 
recognized Indian tribal government 

7. Section 1-15.702-8 is revised and 
the heading is changed to read as 
follows: 

$ 1-15.702-8 Grant program. 

"Grant program" means those 
activities and operations of the grantee 
which are necessary to carry out the 
purposes of the grant, including any 
portion of the program financed by the 
grantee. 

8. New Section 1-15.702-9 is added as 
follows: 

$1-15.702-9 Grantee. 

"Grantee" means the deportment or 
agency of State, local, or federally 
recognized Indian tribal government 
whi^ is responsible for administration 
of the grant. 

9. Old Sections 1-15.702-9 through 12 
are redesignated as new $$ 1-15.702-10 
through 13 as follows: 

$1-15.702-10 Local unit 

"Local unit" means any political 
subdivision of government below the 
State level. 

$ 1-15.702-11 Other State or local 
agencies. 

"Other Stale or local agencies" means 
departments or agencies of the State or 
local unit which provide goods, 
facilities, and services to a grantee. 


$1-15.702-12 Services. 

"Services" as used herein means 
goods and facilities, as well as services. 

$ 1-15.702-13 Supporting sendees. 

"Supporting services" means auxiliary 
functions necessary to sustain the direct 
effort involved in administering a grant 
program or an activity providing service 
to the grant program. These services 
may be centralized in the grantee 
department or in some other agency, 
and include procurement, payroll, 
personnel functions, maintenance and 
operation of space, data processing, 
accounting, budgeting, auditing, mail 
and messenger service, and the like. 

10. Section 1-15.703-1 is amended to 
revise paragraph (a) to read as follows: 

$ 1-15.703-1 Factors affsebog allowability 
of costs. 

• • • • • 

(a) Be necessary and reasonable for 
proper and efficient administration of 
the grant programs, be allocable thereto 
under these principles, and except as 
specifically provided herein, not be a 
general expense required to carry out 
the overall responsibilities of State, 
local, or federally recognized Indian 
tribal governments: 

• • • • • 

11. Section 1-15.709-3 Is revised to 
read as follows: 

$1-15.709-3 Instructions for preparation 
of cost allocstion plans. 

The Department of Health and Human 
Services, in consultation with the other 
Federal agencies concerned, will be 
responsible for developing and issuing 
the instructions for use by grantees in 
preparation of cost allocation plans. 

This responsibility applies to both 
central support services at the State, 
local and Indian tribal level and 
indirect cost proposals of individual 
grantee departments. 

12. Section 1-15.709-4 is amended by 
revising paragraph (b) to read as 
follows: 

$ 1-15.709-4 Negotiation and approval of 
Indirect cost proposals for States. 

• • • • • 

(b) At the grantee department level in 
a State, a single cognizant Federal 
agency will have responsibility similar 
to that set forth in paragraph (a) of this 
section for the negotiation, approval, 
and audit o( the indirect cost proposal. 

A current list of agency assignments is 
maintained by the Office of 
Management and Budget. 


13. Section 1-15.709-5 is amended by 
revising paragraph (b) to read as 
follows: 

$ 1-15.709-5 Negotiation ar>d approval of 
indirect cost proposals for local 
govemmonts. 

• • • • • 

(b) A list of cognizant Federal 
agencies assigned responsibility for 
negotiation, approval, and audit of 
central support service cost allocation 
plans at the local government level is 
maintained by the Office of 
Management and Budget. 

• • • • • 

14. Section 1-15.709-6 is revised and 
the heading is changed to read as 
follows: 

$ 1-15.709-6 Negotiation and approval of 
indirect cost proposals for federally 
recognized Indian tribal governments. 

The Federal agency with the 
predominant interest in the work of the 
grantee department will be responsible 
for necessary negotiation, approval and 
audit of the indirect cost proposal 

15. Section 1-15.709-7 U added to read 
as follows: 

11-15.709-7 Resolution of problems. 

To the extent that problems are 
encountered among thqFederal agencies 
in connection with $$ m 5.709-4 and 1- 
15.700-5, the Office of Management and 
Budget will lend assistance as required. 

16. Section 1-15.711-1 is revised to 
read as follows: 

$ 1-15.711-1 Accounting. 

The cost of establishing and 
maintaining accounting and other 
information systems required for the 
management of grant programs is 
allowable. This includes costs incurred 
by central service agencies for these 
purposes. The cost of maintaining 
central accounting records required for 
overall State or Indian tribal 
government purposes, such as 
appropriation and fund accounts by the 
Treasurer, Comptroller, or similar 
officials, is considered to be a general 
expense of government and is not 
allowable. 

17. Section 1-15.711-10 is revised to 
read os follows: 

$ 1-15.711-10 Compensation for personal 
services. 

(a) CeneraL Compensation for 
personal services includes all 
remuneration, paid currently or accrued, 
for services rendered during the period 
of performance under the grant 
agreemenl including but not necessarily 
limited to wages, salaries, and 
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supplementary compensation and 
benefits (See ( 1-15.711-13). The costs 
of such compensation are allowable to 
the extent that total compensation for 
individual employees: (1) Is reasonable 
for the services rendered; (2) follows an 
appointment made in accordance with 
State, local, or Indian tribal government 
laws and rules and which meets Federal 
merit system or other requirements, 
where applicable; and (3) Is determined 
and supported as provided in paragraph 
(b)ofth is section. Compensation for 
employees engaged in federally assisted 
activities will be considered reasonable 
to the extent that it is consistent with 
that paid for similar work in other 
activities of the State, local, or Indian 
tribal government. In cases where the 
kinds of employees required for the 
federally assisted activities are not 
found in the other activities of the State, 
local, or Indian tribal government, 
compensation will be considered 
reasonable to the extent that it is 
comparable to that paid for similar work 
in the labor market in which the 
employing government competes for the 
kind of employees involved. 
Compensation surveys providing data 
representative of the labor market 
involved will be an acceptable basis for 
evaluating reasonableness. 

(b) Payroll and distribution of time. 
Amounts charged to grant programs for 
personal services, regardless of whether 
treated as direct or indirect costs, will 


be based on payrolls documented and 
approved In accordance with generally 
accepted practice of the State, local, or 
Indian tribal government. Payrolls must 
be supported by time and attendance or 
equivalent records for individual 
employees. Salaries and wages of 
employees chargeable to more than one 
grant program or other cost objective 
will be supported by appropriate time 
distribution records. The method used 
should produce an equitable distribution 
of time and effort. 

18. Section 1-15.711-14 is revised to 
read as follows: 

i 1-15.711-14 Employee morale, health, 
and welfare costs. 

The costs of health or Brst-aid clinics 
and/or infirmaries, recreational 
facilities, employees' counseling 
services, employee information 
publications, and any related expenses 
incurred in accordance with general 
State, local, or Indian tribal policy are 
allowable. Income generated from any« 
of these activities will be offset against 
expenses. 

19. Section 1-15.711-16 is revised to 
read as follows: 

{1-15.711-16 Legal expenses. 

The cost of legal expenses required in 
the administration of grant programs is 
allowable. Legal services furnished by 
the chief legal ofBcer of a State. local, or 


Indian tribal government or his staff 
solely for the purpose of discharging his 
general responsibilities as legal officer 
are unallowable. Legal expenses for the 
prosecution of claims against the 
Federal Government are unallowable. 

20. Section 1-15.713-6 is revised to 
read as follows: 

{1-15.713-6 Governor's expenses. 

The salaries and expenses of the 
Office of the Governor of a State, or the 
chief executive of a political 
subdivision, are considered a cost of 
general Stale or local government and 
are unallowable. However, for a 
federally recognized Indian tribal 
govemmenL only that portion of the 
salaries and expenses of the office of the 
chief executive that is a cost of general 
government is unallowable, llie portion 
of salaries and expenses directly 
attributable to managing and operating 
programs by the chief executive and his 
staff is allowable. The allowable portion 
shall be determined by the federal 
cognizant agency and the Indian 
government representatives on a 
reasonable basis. 

(Sec. 20S(c). 63 Slut. 390; US.C 4ao(c)) 

Dated: December 5,1961. 

Ray Kline. 

Acting Administrator of General Services. 

pH D<K^ Cl-aA7«7 rUMlU-14-8t: Mn| 

WUJNO OOOC MaS4K4l 
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Proposed Rules 


Federal Ro>didiir 
VoL 4a. No 240 
Toetday. Dt*cMnhcf 15. 19S1 


This sectioo ol e>0 FEDERAL REGISTER 
contains notfoes to the pubBc of the 
proposed isauarKe of rules and 
feguCatk)ns. The purpose of these notices 
is to give interested persons an 
oppofluntty to perticipale in the rule 
rnideog prior to the adoption of (he final 
rules. 


OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Parts 890 aod 891 

Trwfisfec of Enrollment From Uniform 
Plan to Indemnity Benefit Plan 

aoehcy: Office of Personnel 
Management. 

action: Withdrawal of Proposed Rule. 

summary: The Office of Personnel 
Management Is withdrawing its 
proposal of April 24.1981.46 FR 23262- 
23263. that would have transferred all 
enroUeca of the Uniform Plan, except 
those who exercise their right to el^t to 
continue coverage under the Uniform 
Plan, to the low option of the Indemnity 
Benefits Plan, a participating Federal 
Employees Health Benefits plan. The 
Office has determined for a variety of 
reasons, that the transfer would not be 
appropriate at this time. 

FOR FURTHER INFORMATION CONTACT. 
Gus Chessle, Issuances and Instructions 
Branch. Office of Pay and Benents 
Policy. Compensation Group, Office of 
Personnel ManugemenL Washington. 
D.C 20415. telephone no. (202) 632-4684. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of April 24,1981.46 FR 
23262-23263, the Office proposed a 
transfer of all enrollees of the Uniform 
Plan (a health beneOt plan established 
for retired former Federal employees, or 
their survivors, who were ineligible to 
participate in the regular Federal 
Employees Health Benefit Program) to 
the low option of the Indemnity Benefit 
Man. a participating Federal plan. This 
action was taken because, at the time, it 
was clearly in the retirees* best interest; 
i.e.. the Indemnity Plan provided much 
belter overall coverage at nearly the 
some coat However, current and 
continuing congressional interest In 
legislation to make the FEHB program 
assume certain Medicare costs for FEHB 
enrollees, thus making the F^HB 
program more costly for these enrollees. 
makes it unclear whether the proposed 
transfer of Uniform Plan enrollees to the 


FEHB program would be in their best 
interest. Additionally, the Government 
may avoid a cost of $3-4 million 
annually in increased contributions to 
the FEHB Program by not implementing 
the proposed regulatum. 

U.8. Office of Personnel Maoagemenl. 
Donald L Devine. 

Director 

(vn Ooc ru«d u-a-ei, asi «b) 

nujNO oooe ssts-ei-sf 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 50 

Emergency Planning and 
Preparednesa for Production and 
Utilization FadUtlea 

agency: Nuclear Regulatory 
Commission. 

action: Notice of proposed rulemaking. 

summary: The Nuclear Regulatory 
Commission is proposing to amend its 
regulations to provide that for issuance 
of operating licensees authoriziiig only 
fuel loading and low power operation 
(up to 5% of rated power), no NRG or 
Federal Emergency Management 
Agency review, findings, and 
determinations concerning the state of 
or adequacy of offsite emergency 
preparedness shall be necessary. The 
NRC review of the onsite plan will 
include an assessment of those offsite 
elements which are necessary to 
evaluate the applicant's response 
mechanism. 

DATES: Comment period expires January 
29.1082. Comments received after this 
date will be considered if it is practical 
to do so. but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 
addresses: Interested persons are 
invited to submit tvritten comments and 
suggestions on the proposal to the 
Secretary of the Commission. U.S. 
Nuclear Regulatory .Commission. 
Washington. D.C. 20555. Attention: 
Docket!^ and Service Branch. Copies of 
comments received by the Commission 
may be examined in the Commission's 
Public Document Room at 1717 H Street, 
NW., Washington. D.C. 
for further information contact. 
Michael Jamgochian. Human Factors 
Branch. Office of Nuclear Regulatory 


Research. US> Nuclear Regulatory 
Commission. Washington. D.C 20555 
(telephone: 301-443-5942). 

SUPPLCMHENTARY INFORMATION: 

The Proposed Rule 

On August 19.1980, the Nuclear 
Regulatory Commission published a 
revised emergency planning regulation 
which became effective on November 3. 
1960 (45 FR 55402). In { 50.47. the rule 
requires that: 

(a](l| No operating license for a nticlear 
power reactor will be issued unless a finding 
is made by NKC that the state of onsite and 
offsite emergency preparedness provides 
reasonable assorance Ihal adequate 
protective roeasares can and will be taken In 
the event of a radiological emergency. 

(2) The NRC will base its finding on a 
review ol the Federal Emergency 
Management Agency (FEMA) findings and 
determinations os to whether Stale and local 
emeigency plans ore adequate and capable of 
being implemented, and on the NRC 
assessment as to whether the applicant's 
onsite emergency plans are adi^uate and 
capable of being tmpleroenfed. 

Whan the regulation was originally 
drafted and Oirally promulgated the 
question of emergency planning and 
preparedness licensing requirements for 
an operating license authorizing only 
fuel loading and low f)ower operation 
(up to 5% of rated power), hereafter 
referred to as "low power license." was 
not fully evaluated. It is apparent to the 
Commission that the emergency 
preparedness requirements for a low 
power license need not be as extensive 
as those requirements for a full power 
operating license. This has been the 
Conunission's position, as reflected in 
the informal staff practice used in low 
power licensing reviews. On the basis of 
the experience gained in emergency 
preparedness reviews over the last year, 
the Contmlssion now concludes that 
evaluations of the adequacy of offsite 
emergency preparedness and the 
capability of onsite response 
mechanisms, as measured by the full 
requirements of 10 CFR 50.47 (a) and (b) 
and Part 50. Appendix E, are not 
necessary prior to issuing a low power 
license. The Commission's position is 
that several factors contribute to a 
substantial reduction in risk and 
potential accident consequences for low 
power testing as compared to the higher 
risks in continuous full power operation. 
First the fission product inventory 


















Federal Register / Vol 40, No. 24() / Tuesday, December 15. 1981 / Proposed Rules 


61133 


gimerated during low power testing Is 
mudi less than during full power 
op<;ration due to the lower level of 
ri>actor activity and short period of 
opemtlofu Second, at low power, there 
is a reduction in the required capacity of 
svsteiBS designated to mitigate the 
I insequencea of an abnormal 
i^ccurrenoe under full power operation. 
Third, the time scale for taking actions 
to identify accident causes and mitigate 
.Incident consequences is much longer 
than at full power. This means the 
operatofs should have sufficient time to 
prevent a release horn occurring. In the 
worst case, the additional time available 
(at least 10 hours) even fora postulated 
low likelihood sequence, which 
eventually results In release of the 
f:H5ion products accumulated at low 
power info the containment would 
nllow adequate precautionary actions to 
be taken to protect the public near the 
site. Consequently, (he Commission has 
determined that the degree of emergency 
r reparedness that is necessary to 
provide adequate protection of the 
puUic health and safety Is signihcantly 
i^^ss than that required for full opmdon. 

The proposed rule change provides 
that m order to grant a low power 
Iiceosa^ only a hiding as to the 
adequacy of onsite emergency planning 
and preparedness is required. While the 
proposed rule would eliminate the need 
to have any NRC or FEMA review, 
findings^ or determinations on the 
adequacy of offsite agencies* emergency 
planning and prepare^ess. the NRC 
rirview of the licensees' onsite response 
"lechanism will necessarily include 
aspects of some offsite elements:' 
iommonications; notification; 
assistance agreements %vith local law 
enforcement, fire protection, and 
medical organizations; and the like. 

Soma exai^es, but not on exclusive 
lisU where review of an applicant's 
> niergency plan would involve aspects 
of some otf^ta dements may be found 
in pertinent portions of 10 CFR 
50.47(b)(3). IS). (6). (9). and (12). The 
rropos^ ride only provides that neither 
I HMA nor NRC must evaluate the 
adequacy and capability of offsite 
; reparedness organizations and olans 
prior to issuance of a low power license. 
Since this eliminates the need to obtain 
findings from FEMA for low power 
hcensat. the Commission has consulted 
with FEMA. FEMA concurs in this 
Approach and in the proposed rule as a 
rpguit of rcvtcwfiig the level of general 


' Th* fpocHIc ••peel* of thoM eknuutU an 
''•uboraliid on In SaJRflC^MSl/FBMA-RKP-]. Rev. 

1 INuvetnbnr 1980$. The NRC wtH rwWw ooly tbose 
p.nmaaii under oedi of tlw pUnnIng crltctUi Out era 
for dcformiinna Ibe IksmMo'ft (not Siiite 
rod local asendee*} preparedneai. 


planning and preparedness activities 
that are taking place in the State and 
local jurisdictions %vhere nuclear power 
plants are expected to be licensed. 

It should be noted that the staff 
proposes to evaluate any deficlendes 
which may exist in the onsite emergency 
plans against the standards in i S0.47(b] 
and Appendix E to determine their 
significance to low power operation. See 
10 CFR 50.47(c). This is consistent with 
past staff imctke where the onsite 
appraisal is completed and any 
signincant deRctendes are remedied 
prior to issuance of a full power license. 

Separate Views of Coniinissioner 
Giiinsky 

1 do not agree that no offsite 
protection whatsoever is needed under a 
low power license. 1 agree that it may be 
very limited, but some measures are 
needed and the staff should indude 
them in this proposed amendment 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980.5 U.S,C., } 006(b). 
the Commission hereby certifies that 
this rule will not if promulgated, have a 
significant economic impact on a 
suDStantiai number of small entities. The 
proposed rule changes concern a 
clarification of the elements and 
findings necessary for the issuance of an 
operating license authorizing only fuel 
loading and low power operations (up to 
S% of rated power) for nuclear power 
plants licensed pursuant to Section 103 
and lQ4b of the Atomic Energy Act of 
1954. as amended. 42 U.S,C. 2133. 2134b. 
The electric utility companies owning 
and operating these nuclear power 
plants are dominant in their service 
areas, and do not fall within the 
definition of a small business found In 
Section 3 of the Small Business Act, 15 
U.S.C 632. or within the Small Business 
Size Standards set forth in 13 CFR Part 
121. Accordingly, there Is no significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act of 1980. 

Paperwork Redaction Act Stafemeni 

Pursuant to the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 

L 96-511), the NRC has made a 
prelimin^ determination that this 
proposed rule does not impose new 
recordkeeping, information coUection. or 
reporting requirements. 

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy 
Reorganization Act of 1974. as ameiuled. 
and section 553 of title 5 of the United 
States Code, notice Is hereby given that 
adoption of the following amendments 
to 10 CFR Part 50 is contemplated. 


PART SO—DOMESTIC UCENSINQ OF 
PRODUCTION AND UTILIZATION 
FACILITIES 

The authority citation for Part 50 
reads as follows: 

Authority: Secs. 103.104.161.162,163,186. 
68 SU t m 937.948.953.954.9SS. 956. as 
amended (42 USXl 2133. 2134.2201, 2232. 
2233, 2239); siscs. 201. 202. 200.88 Slat. 1243, 
1244.1246 (42 USwC S84L 5842. 5646). uolesa 
otherwise notecL Section 50.78 also issued 
under sec. 12Z 68 Slat 939 (42 VS.a 2152). 
SecUon 50.76-50411 also issued under sec. 1B4, 
68 Slat. 054. as amended (42 U.8.C 2234). 
Sections SO.100-50.102 Issued under sec. 168. 
68 Stat. 955 (42 U.S.C 2236). For the purposes 
of sac. 223.68 SUI. 956. as amended (42 
U,SjC. 2273L i 50w41(i) issued under sec. 1611. 
68 Slat »tfl (42 U.&C 220l[i]\i 4i SOJTQ. 5071. 
and 50.78 issued under sec. 1610 .08 Stat 960 
as amended (42 VS,C. 2201(a)). am) the laws 
referred to In Appendices. 

1. In i 5047, introductory text Is 
added to paragraph (a), the introductory 
text to paragraph (b) is revised, 
paragraph (c)(1) is revised, and a new 
paragraph (d) is added to read as 
follows: 

i 50.47 Emergency plans. 

(a) Except os provided in paragraph 
(d) below: * • • 

(b) The onsite and. except as provided 
in paragraph (d) below, offsite 
emergency response plans for nuclear 
reactors must meet the following 
standards: 

• • • • • 

(c) (1) Failure to meet the epplicable 
standards set forth In paibgraph (b) of 
this section may result in the 
Commission declining to issue an 
Operating License; however, the 
applicant will have an opportunity to 
demonstrate to the satisfaction of the 
Commission that deficiencies in the 
plans are not significant for the plant in 
question, that adequate interm 
compensating actions have been or will 
be taken promptly, or that there are 
other oompelling reasons to permit plant 
operation. 

• • • • • 

(d) Notwithstanding the requirements 
of paragraphs fa) and (b) above, no NRC 
or FEMA review, findings, or 
determinations concerning the state of 
offsite emergency prepart^est or the 
adequacy of and capability to 
implement State and local offsite 
emergency plans arc required prior to 
issuance of an operating license 
authorizing only fuel loading and/or low 
power operations (up to 5% of the rated 
power). Insofar as emergency planning 
and preparedness requirements are 
concerned, a license authorizing fuel 
loading and/or low power operation 
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may be issued after a finding is made by 
the NRC that (he state of onsite 
emergency preparedness provides 
reasonable assurance that adequate 
protective measures can and will be 
taken in the event of a radiological 
emergency. The NRC will base this 
finding on its assessment of the 
applicant's emergency plans against the 
pertinent standees in paragraph (b) 
above and Appendix E of this Part. 

2. § 50.S4(q) is revised to read as 
fallows: 

S 50.S4 Coodntons of Ocenses. 

• • • • • 

(q) A licensee authorized to possess 
and/or operate a nuclear power reactor 
shall follow and maintain in effect 
emergency plans which meet the 
opplicabh standards in { 50.47(b) and 
the applicable requirements In 
Appendix E to this part. A licensee 
authorized to possess and/or operate a 
research reactor or a fuel facility shall 
follow and maintain in effect emergency 
plans which meet the requirements in 
Appendix E to this port The nuclear 
power reactor licensee may make 
changes to these plans without 
Commission approval only if such 
changes do not decrease the 
effectiveness of the plans and the plans, 
as changed, continue to meet the 
applicable standards of $ 50.47(b) and 
the applicable requirements of 
Appendix E to this part The research 
reactor licensee and/or the fuel facility 
licensee may make changes to these 
plans without Commission approval 
only if such changes do not decrease the 
effectiveness of the plans and the plans, 
as changed, continue to meet the 
requirements of Appendix E to this part. 
Proposed changes that decrease the 
effectiveness of the approved emergency 
plans shall not be implemented without 
application to an approval by the 
Commission. The licensee shall furnish 3 
copies of each proposed change for 
approval: and/or if a change is made 
without prior approval 3 copies shall be 
submitted within 30 days after the 
change is made or proposed to the 
Director of the appropriate NRC regional 
office specified in Appendix D, 10 CFR 
Part 20. with 10 copies to the Director of 
Nuclear Reactor Regulation, or. if 
appropriate, the Director of Nuclear 
Material Safety and Safeguards. U.S. 
Nuclear Regulatory Commission. 
Washington. D C. 20555. 

• • • • • 

AppefHUxE (Amended) 

3. Section 1 of Appendix £ to 10 CFR 
Part 50 is revised to read as follows 
(footnotes unchanged]: 


1. Introductioo 

Each applicant for a construction permit is 
reqair<Kl by § 50.34(a) to include in the 
preliminary safety analysis report a 
discussion of preliminary plans for coping 
with emeigendes. Each applicant for an 
operating license is required by i 50.34(b) to 
include in the final safety analysis report 
plans for coping with emergencies. 

This appendix establishes minimum 
requirements for emergency plans for use In 
attaining an acceptable state of emergency 
prepare^ess. These plans shall be described 
generally In the preliminary safety analysis 
report and submitted as part of the final 
safety analysis report. 

The potential radiological hazards to the 
public associated with the operation of 
research and test reactors and fuel facilities 
licensed under 10 CFR Ports 50 and 70 
involve considerations different than those 
associated with nuclear power reactors. 
Consequently, the size of Emergency 
Planning Zones* (EPZs) for fadlitierother 
than power reactors and the degree to which 
compliance with the requirements of this 
section and sections II. (H. TV. and V as 
necessary will be determined on a case-by¬ 
case basis.* 

Notwithstanding the above paragraphs. In 
the case of on operating license authorizing 
only fuel loading and/or low power 
operations up to 5% of rated power, no NRC 
or FEMA review, findings, or determinations 
concerning the state of offsite emergency 
preporedness or the adequacy of and 
capability to implement State and local 
offsite emergency plans, as defined in this 
Appendix, are required prior to the issuance 
of such a license. 

• • • • • 

Dated at Washington. DC this 10th day of 
December 1961. 

For the Nudear Regulatory Commission. 
Samuel). Chilk, 

Secretary of the Commission, 

int Doc il^MOSO PM U-144n; 045 «m) 

BIUJNO cooc Tses-ei-M 


10 CFR Part 50 

Emergency Planning and 
Preparedness: Exercises 

AGENCY: Nuclear Regulatory 
Commission. 

action: Notice of proposed rulemaking. 

summary: The Nuclear Regulatory 
Commission is proposing to amend its 
emergency planning regulations. The 
proposed change clarifies that full-scale 
emergency preparedness excerciscs are 
part of the operational inspection 
process and arc required prior to 
operation above 5% of rated power but 
not for a Licensing Board. Appeal Board 
or Commission licensing decision. 
date: Comment period expires |anuary 
14,1982. Comments received after this 
date will be considered if it is practical 


to do so, but assurance of consideration 
cannot be given except as to comments 
received on or before this date. 

ADDRESSES: Intersted persons are 
invited to submit written comments and 
suggestions on the proposed rule change 
and/or the supporting Value/lmpact 
analysis to the Secretary of the 
Commission. U.S. Nuclear Regulatory 
Commission. Washington. D.C. 20555. 
Attention: Docketing and Service 
Branch. Copies of the Value/Impact 
analysis and of the comments received 
by the Commission may be examined In 
the Commission's Public Document 
Room at 1717 H Street NW.. 
Washington, D.C 

FOR FURTHER INFORMATION CONTACT: 
Michael T. famgochian. Human Factors 
Branch, Office of Nuclear Regulatory 
Research. U.S. Nuclear Regulatory 
Commission. Washington. D.C 20555 
(telephone: 301-443-5942). 
SUPPLEMENTARY INFORMATION: On 
November 3,1960 the NRCs new 
regulations on emergency planning 
became effective (45 FR 55402. August 
19.1980). The new rules included 
reouirements for the conduct of both 
full-scale and small-scale emergency 
planning exercises. 10 CFR 50.47(b)(14); 
10 CFR Part 50, App. E. section F. 
However, the rules, as promulgated, 
were unclear regarding the role which 
the actual conduct of exercises or the 
actual state of emergency preparedness 
would play in initial licensing decisions 
On the one hand, the actual conduct of 
one or more exercises could reasonably 
be viewed as analogous to the many 
other preoperational, startup, or 
operational tests required by N'RC 
regulations or license conditions. 
Viewed in this light the completion of 
an exercise would not be a prerequisite 
to issuance of any operating license. 
Rather, the completion of an exercise 
would be treated as a source of 
information that could form a basis for 
NRC enforcement action or increased 
interaction between the Federal 
Emergency Management Agency 
(FEMA) and State or local emergency 
planniiig agencies. The findings on 
emergency planning required prior to 
issuance of a license would, insofar as 
satisfactory implementation of 
emergency response plans or actual 
state of preparedness are concerned, be 
essentially predictive in nature. 

On the other hand, one could also 
conceivably view the completion of an 
exercise as a prerequisite to license 
issuance. Viewed in this light, the 
findings required prior to license 
issuance would not be predictive but 
would rather refiect the actual state of 
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implementation or preparedness at the 
moment just prior to license issuance. 

The NRC is proposing to clarify its 
rule to indicate that the former view of 
the role of emergency planning exercises 
and slate of emergency preparedness Is 
the preferred one. There are two reasons 
for this approach. First, making the 
conduct of a full-scale .exercise, which 
includes participation by several 
Federal, State, and local agencies as 
well as the applicant, a prerequisite to 
license Issuance would require that, as a 
practical matter, the exercises be 
conducted some months before license 
issuance so that the exercise results can 
be factored into the informal 
prelicensing review process and any 
pending adjudicatoiy hearings whi^ 
are considering relevant emergency 
planning issues. Recent experience 
indicates that this could result in 
premature exercises that do not 
accurately reflect the abilities of the 
affected agencies. If the exercises are 
segregated from the prelicensing review, 
then they can be conducted at a later 
time during the early phase of operation 
when equipment and procedures are 
fully in place and the exercise will more 
accurately reflect emergency planning 
capabilities. 

Second, the actual state of 
implementation of emergency plans or 
state of emergency preparedness is 
something that can vary throughout the 
term of the license. The natiu^ of NRCs 
regulatory oversight should be more or 
less constant throughout the license 
term, and there should be no special 
significance attached to the actual state 
of implementation or preparedness at 
the time fust prior to license issuance. 
Hie important point Is that exercises 
should take place early in the plant*s 
lifetime and continue periodically during 
plant operation. Of course, there should 
be reasonable assurance prior to license 
issuance that there are no barriers to 
emergency planning implementation or 
to a 8aU8factor>' state of emergency 
preparedness that cannot feasibly be 
removed. This consideration can be 
adequately accounted for by predictive 
findings regarding emergency planning 
implementation or preparedness prior to 
license issuance. Thus the rule, as 
proposed to be amended, would clarify 
that the actual conduct of exercises is 
not a prerequisite to license issuance, 
but that prior to license issuance a 
finding must still be made that **there is 
reasonable assurance that the plans can 
be implemented." 

Accordingly, it is proposed that 10 
CFR 50.47(a)(1) be modified to clarify 
that the findings on emergency planning 
required prior to license issuance are 


predictive in nature and do not need to 
reflect the actual state of preparedness 
at the time the Hnding is made. 10 CFR 
5a47(a)(2) will be amended also to 
emplmslze the predictive nature of the 
review and to provide that licensing 
decisions need not Include the resuTu of 
an exercise. "Preparedness", which 
connotes the actual state of 
implementation, is important during the 
life of the plant and will be treated as an 
operation^ inspection matter. The rules 
will require that a full scale exercise be 
conducted before operation above S% of 
rated power and periodically thereafter. 

Regulatory Flexibility Certificatioo 

In accordance with the Regulatory 
Flexibility Act of 1980. 5 U.S.C 605(b), 
the NRC certifies that this rule will not. 

If promulgated, have a simificant 
economic impact on a substantia] 
number of small entities. The proposed 
rule concerns the frequency and extent 
of conducting full-scale exercises of 
emergency plans for nuclear power 
plants licen^ pursuant to Sections 103 
and 194b of the Atomic Energy Act of 
1954. as amended. 42 U.S.C 2133. 2134b. 
The electric utility companies owning 
and operating these nudear power 
plants are dominant in their service 
areas and do not fall within the 
definition of a small business found in 
Section 3 of the Small Business Act. 15 
U.S.C 832 or within the Small Business 
Size Standards set forth in 13 CFR Part 
121. Accordingly, there would be no 
significant economic impact on a 
substantial number of small entities, as 
defined In the Regdatory Flexibility Act 
of 1980. 

Paperwork Reduction Act Statement 

Pursuant to the provisions of the 
Paperwork Reduction Act of 1980 (Pub. 

L 98-511). the NRC has made a 
determination that this proposed rule 
would not impose new recordkeeping, 
information collection, or reporting 
requirements. 

Proposed Rule Change 

Pursuant to the Atomic Eneigy Act of 
1954. as amended, the Eneigy 
Reorganization Act of 1974. as amended, 
and section 553 of title 5 of the United 
Slates Code, notice is hereby given that 
ad optio n of the following amendment to 
10 CFR Part 50. is contemplated. 

PART 58-OOMESTIC LICENSING OF 
PRODUCTION AND UTIUZATION 
FACILITIES 

The authority citation for Part 50 
reads as follows: 

Authority: Secs. 103.104.161.182.188.68 
Stat. 936. 937,948. 953. 9S4. 955. 956. as 


amended (42 U.aC 2133. 2134. 2201. 2232. 
2233. 2239): secs. 201. 202, 206.66 SUt 1243. 
1244.1246 (42 U.S.C 5641. 5842. 5846). unless 
otherwise noted. Section 50.78 also Issued 
under sec 122,68 Stet 938 (42 U.SC 2152). 
Section 50 78-50.81 also issued under sec. 

184.68 Stat 854. as amended (42 U5.C 2234). 
Sections 50-10550.102 issued under sec. 186. 
66 SUt 955 (42 U.aC 2236). For the purposes 
of sec 223. 68 Stat. 956. as amended (42 
UB.C 2273), f 5a41(i) issued under sec 1611 
68 SUt 949 (42 UB.C 2201(i)); iS 60.7(1 5a71. 
and 50.78 issued under sec lOlo. 66 Slat 950. 
as amended (42 U.SC 2201(o)). and the laws 
referred to in Appendices. 

1.1 50.47(a) (1) and (2) are revised to 
read as follows; 

S 50.47 Emergency plant. 

(a)(1) No operating license for a 
nuclear power reactor will be Issued 
unless a finding is made by NRC that 
there is reasonable assurance that 
adequate protective measures can and 
will be taken in the event of a 
radiological emergency. 

(2) The NRC will base its finding on a 
review of the Federal Emergency 
Management Agency (FEMA) findings 
and determinations as to whether State 
and local emergency plans are adequate 
and whether there is reasonable 
assurance that they can be 
implemented, and on the NRC 
assessment as to whether the 
applicant's onsite emergency plans are 
adequate and whether there is 
reasonable assurance that they can be 
implemented. A FEMA finding will 
primarily be based on a review of the 
plans. Any other information already 
available to FEMA may be considered 
in assessing whether there is reasonable 
assurance that the plans can be 
implemented. In any NRC licensing 
proceeding, a FEMA finding will 
constitute a rebuttable presumption on a 
question of adequacy and 
implementation capability. Emergency 
preparedness exercises (required by 
paragraph (b)(14] of this section and 
Appendix E, Action F of this part) are 
port of the operational inspection 
process and are not required for any 
initial licensing decision. 

• • • • • • 

Appendix E lAmended) 

2,10 CFR Part 50, Appendix E, Section 
F. item (b) is revised to read as follows: 

F. Training 

• • • • * • 

b. For each site at which a power reactor is 
located for which the first operating license 
for that site Is issued after the effective date 
of this amendment, within one year before 
issuance of the first operating license for full 
power, and prior to operation above 5% of 
rated power of the first reactor, which will 
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enable eadi State and local gov<?nu nen! 
within the plume exposure pathway KPZ and 
ead) State within the ingestion pathway EPZ 
to parti dpate. 

• • « • • 

Dated at Washington. D.C ihia tOtb day of 
December 1961. 

For the NindiMir Regulatory Commission. 
Samud |. ChUk, 

Sifcrvlary of the Commission. 
rni Ocn:. ti^saai pm aas «■{ 

8IUJMQ cooc rsao-ot-u 


10 CFR Parts 50, 70, and 73 

Safeguards Requirements for 
Nonpower Reactor Facilitlea 
Authorized To Possess Formula 
QuanUtiea of Strategic Special Nuclear 
Material 

AGENCY: Nuclear Regulatory 
CommiasioTL 

action: Proposed rule: extension of 
comment period. 

summary; The Nuclear Regulatory 
Commisaton it extending the public 
comment period regarding physical 
protection regulations for nonpower 
reactor facilities authorized to possess 
formula quantities of strategic special 
nuclear material. Notice of this 
rulemaking was published in the Federal 
Register on September IS. 1981 (46 FR 
46333) with a comment period closing 
date of November 17,1981, The 
comment period is being extended in 
response to requests. 

OATES; Comments must be received 
before February 15,1982. Comments 
received after this dale will be 
considered if it is practical to do so, but 
assurance of consideration cannot be 
given except for comments received 
before this date. 

ADDRESSES: Ccmunonts on the proposed 
amendments should be sent to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory* Commission. 
Washington, DC, 20555, Attention: 
Docketing and Service Brandt. 
Comments may alto be hand-delivered 
to Room 1121,1717 H Street, NW„ 
Washington. DC, between 8:15 a.m. and 
5:15 pm. Copies of comments received 
may be examined end copied at the 
CommiBsloit's Public Document Room at 
1717 H Street Washington, DC 
FOR FURTHER INFORMATION CONTACT. 

Mr, C. K. Nulsen, Regulatory 
Improvements Brant^, Division of 
Safeguards. Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regular Commission, Washington, D.C 
20555, (301) 427-4181. 

Dated at Bethesda. Maryland this 3d day of 
December 1981. 


For the Nticlear Regulatory Connmission. 
William). Dirrka, 

Exeevti re Director for Operotions^ 

tn IHc il-]Sa2S FM 12-t4>st: 145 ami 

MLUNO cooc TSSO-aVM 


NATIONAL CREDIT UNION 
ADMINISTRATION 

12 CFR Ch. VII 

Semi-Annual Agenda of Regulations 

agency: National Credit Union 
Administration. 

action: Publication of Semi-Annual 
Agenda of Regulations. 

summary: Pursuant to the Regulatory 
Flexibility Act and agency policy. 

NCUA Is publishing a list of regiilations 
under review by NCUA as of October 
10,1901. 

date: Effective October 16.1901. 
address: National Credit Union 
Administration, 1776 G Street. NW, 
Washington, D.C 20456. 

FOR FURTHER INFORMATION CONTACT: 

(a) On the Regulatory Flexibility Act or 
the Agenda, Robert Monheit. Senior 
Attoroey/Regulatory Development 
Coordinator, OfBce of General Counsel, 
National Credit Union Administration at 
the above address. Telephone: (202) 357- 
1030. (b) On a particular regulation, 
contact the person named in the listing 
for that regulation at the above address, 
supplementary information: On 
January 1,1981, (he Regulatory 
Flexibility Act (5 U.S.C. 601 ot seq.) 
became effective. This law requires, 
among other things, that each agency 
publish a regulatory flexibility agenda 
each April and October listing 
regulations that the agency expects to 
propose that are likely to have a 
signlHcant economic impact on a 
substantial number of small entities (5 
U.S.C. 602). NCUA has derined **small 
entities*' io include credit unions with 
less than Si million in assets. NCUA 
believes, at this lime, that none of the 
relations listed in the agenda set forth 
bidow will have a significant economic 
impact on a substantial number of these 
small credit unions. 

On )une 1,1981, NCUA published a 
statement of policy (IHPS 61-4. 46 FR 
29248) setting forth the procedures for 
the development of new regulations and 
the review of oxitllng regulations. 

NCUA has decided to continue to 
publish its agenda as it has been 
published in the past. This method 
results in a publication that is broader 
than that required by the Regulatory 
Flexibility Act. NCUA believes that the 
agenda is a useful tool to enable the 


credit union community and the public 
to track regulatory development and to 
effectively participate In that process. 

Agenda: Regulation Under Review 

1. a. Section 701.2J^h Lending Policies: 
f 701.21-2, Amortization and Payment of 
Loans to Mpmb«?rs; | 701.21-3. Lliu^ of 
Credit to Members. 

b. Need: Review of existing 
regulations deregulates credit union 
lending end permits variable rate 
consumer loans Io be made by Federal 
credit unions. 

Lego! Basis: 12 U.S.C. 1767,1761 b. 
1761c, and 1766(a). 

c Status: Final rule issued July 29. 

1981 (46 FR 38672). effective July 22, 

1981. Final regulatioo effectively permits 
Federal credit unions wide latitude in 
formulating lending programs with a 
minimum of paperwork requirements. 

d. For Further Information Contact: 
Barbara A. Burrows. Staff Attorney. 
Office of General Connsel, telephone: 
(202) 357-1030, 

2. a. Section T01.21^1A, L4Xjn Interest 
Rate O/7/nff—extending the 21 percent 
ceiling for the duration of the 18 month 
period authorized by Pub. L 96-221. 

b. Need: Permits Federal credit unions 
to set loan Interest rates in a monner 
that refleclB current economic 
conditions. 

Legal Basis: 12 U.S.C. 1757(5)(A)(\i)(l). 
1757l5)(AHix). 

c. Status: Final rule issued July 6.1981 
(46 FR 34794), effective June 29.1961. the 
21 percent ceiling is now in force until 
September 2,1982. 

d For Further Information Contact: 
Randall Miller, Acting Director, Office of 
Policy Analysis, telephone: (202) 357- 
1090: or John L Culhone, Ir., Senior 
Atlomoy. Office of General Counsel, 
telephone: (202) 357-1030. 

3.0. Section 701.21-^. Insured and 
Guaranteed Loans. 

b. Need: Review eliminates existing 
rcgulotion which duplicates provisions 
of the Federal Credit Union Act, Federal 
Credit Union Bylaws, and other NCUA 
regulations. 

Legal Basis: U\J,S.C. 1757(5)(A)(lii). 
1766a. 

c. Status: Final rule deleting existing 
S 701.21-5 Issued June 1,1981 (16 FR 
29247). effective May 29,1981. 

d. For Further Information Contact: 
Thomas A. Strasli(^a. Office of 
Examination and Insurance, telephone; 
(202) 357-1065. 

4.a. Section 701.21-6, Fixed Rale 
Mortgage Loans. 

b. Need: Existing limitation on the 
percentage of assets held In fixed rate 
mortgage loans made by Federal credit 
unions is revised to exclude adjustable 
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rate mortgages, and State laws 
purporting to address **due on sale** 
douses in mortgage loans made by 
Federal credit unions are preempted. 

Legal Basis: 12 U.S.C. 1757,1766(a), 
I709(a)(ll). 

c. Status: Final rule issued July 1961 
(40 FR 30670), effective July 22,1901. 
Ability of Federal credit unions to offer 
fixed rate mortgages enhanced by 
mandatory **due on sale'* dauses and 
the ability to exclude adjustable rate 
mortgages from asset limitation. 

d For Further Information Contact: 
|ohn L Culhane, )r., Senk)r Attorney, 
Office of General Counsel, telephone: 
(202) 357-1030. 

5. a. Section 70h21SB, Adjustable 
Rate Mortgages —allowing credit unions 
to grant real estate loans with interest 
rates that will change during the life of 
the loan. 

b. Need: To minimize the effects of 
volatile financial conditions on both 
home buyers and Federal credit unions, 
adjustable rate mortgage loans are 
authorized 

Legal Basis: 12 U.S.C. 1757(5)(A)(I) 
and (ix). 

& Status: Final rule issued July 29, 

1901 (46 FR 30800], effecUve )uly 22, 

1901. Ability of Federal credit unions to 
offer adjustable rate mortgages 
enhanc^ by minimal requirements and 
paperwork. 

d. For Further Information Contact 
Itiomas Buckman, Staff Accountant 
(Analyst). Office of Examination and 
Insurance, telephone: (202) 357-1065: or 
John L Culhane, Jr.. Senior Attorney, 
OfOce of General Counsel, telephone; 
(202) 357-1030. 

6. a. Section 701^1-7, Loan 
Participation: $ 1701.21-6. Purchase, 
^le. and Pledge of Eligible Obligations. 

b. Need: Existing regulations are 
leregulated to permit participation with 
other lenders in lines of credit, use of 
repurchase provisions, and to eliminate 
required provisions in participation 
agreements. 

I^ol Basis: 12 U.S.C. 1757,1786(a), 
1789(a)(ll). 

c. Status: Final rule issued )uly 29. 

1981 (46 FR 30670). effective July 22. 

1981. Ability of Federal credit unions to 
participate with other lenders enhanced 
through elimination of mandatory 
provisions and minimal paperwork. 

d. For Further Information Contact 
|ohn L Culhane, Jr., Senior Attorney, 
Offlea of General Counsel, telephone: 
(202) 357-1030. 

7. a. Fart 721, Croup Purchasing and 
insurance Activities —Permitting 
Federal credit unions to inform their 
members of, or to endorse, group 
purchasing and insurance plans. 


b. Need: Current regulations are 
revised to increase the Hexibility of 
operations of Federal credit unions. 

a Status: Final rule issued September 
28.1981 (46 FR 47435), effective 
November 17.1901; effective date 
delayed until April 1,1982 (46 FR 55922). 
Permits Federal credit unions to offer 
group purchasing and insurance plans to 
membership either for information 
purposes or with endorsement after 
proper investigation. 

d. For Further Information Contact 
Linda M. Cohen. Director, of Consumer 
Affairs, telephone: (202) 357-1080. 

8. a. SecUon 702,35(a)(3l Additions to 
share Certification Accounts — 
permitting additions without resetting 
the maturity of the entire account. 

b. Need: To increase management 
flexibility and to attract additional 
savings, Federal credit unions are 
authorized to permit additions without 
resetting the maturity of the entire 
account. 

c. Status: Final rule issued May 12, 
1981 (46 FR 28275), effective May 6.1981. 

d. For Further Information Contact 
Daniel Gordon. Senior Financial 
Economist, Office of Policy Analysis 
telephone: (202) 357-109a 

9. a. Section 701.35, Deregulation of 
Deposit Rate Ceilings —removing the 
maximum 12 percent dividend rate 
celling on share certificates and 
establishing a schedule for deregulating 
rate ceilings on share certificates 
starting with longer maturities. 

b. Need: To permit savers to receive 6 
market rata of return as soon as it is 
economically feasible for credit unions 
to pay such rates and to encourage 
savings and to enhance competition, the 
12 percent ceiling is removed and a 
schedule for further deregulation Is 
adopted. 

L^a! Basis: 12 U.S.C 31(^ et seq.: 12 
U.S.C 1757(6). 1766(a). 

c. Status: Final rule issued July 16, 

1961 (46 FR 36033), effective August 1. 
1981 (except for the removal of the 12 
percent cap, effective June 29.1901). 

d. For Further Information Contact 
Dan Gordon, Senior Financial 
Economist, Office of Policy Analysis, 
telephone: (202) 357-1090: or Robert M. 
Fenner. Deputy General Counsel, Office 
of General Counsel, telephone: (202) 
357-1030. 

10. a. Section 70135(h)(5), All Savers 
Certificates —to enable Federal credit 
unions to issue tax exempt **A11 Savers 
Certificates**. 

b. Need: Ensures that "All Savers 
Certificates** issued by Federal credit 
unions meet the requirements of the 
Economic Recovery Tax Act of 1981 and 
thereby qualify for the tax exemption 
provided by that law. 


Legal Basis: 12 U.S.C 1757(6), 1766(a). 

c. Status: Final rule issued September 
4,1981 (46 FR 44422). effective October 
1,1981. 

d. For Further Information (intact 
Randall Miller. Acting Director, O^ce of 
Policy Analysis, telephone: (202) 357- 
1000; or Steven Bisker, Senior Attorney, 
Office of General Counsel telephone: 
(202) 357-1030. 

11. a. Section 701.35(h), Dividend 
Rates —increasing the dividend ceiling 
on share draft and regular share 
accounts to 12 percent; increasing the 
dividend floor on share certiffcates to 12 
percent: permitting Federal credit unions 
to offer share certiHcates paying the 
greater of 25 basis points above the 
current auction rate on the 26-week 
Treasury bills or 25 basis points above 
an average of the rate on 28 week 
Treasury bills for the previous four 
weeks. 

b. Need: To permit Federal credit 
unions to induce interest sensitive funds 
from higher cost certificates into regular 
share accounts and to gradually 
deregulate dividend rate ceilings, the 
deregulation of the ceilings listed above 
is adopted. 

Legal Basis: 12 U.S.C 1757(6), 1766(a). 

c. Status: Final rule issued October 6, 
1981 (46 FR 49107), effective October 1, 
1981 (for the increase in the dividend 
ceiling for regular share pccounts and 
the dividend floor for share certificates) 
and November 1.1981 (for the new 
ceiling on money market certificates). 

cL For Further Information Contact 
Dan Gordon, Senior Financial 
Economist, Office of Policy Analysis, 
telephone: (202) 357-1090; or Robert M. 
Fenner. Deputy General Counsel, Office 
of General Counsel, telephone; (202) 
357-1030. 

12. a. Section 701.35(h)(6) Retirement 
Accoiinfs—removing all dividend 
ceilings and the 14 day minimum 
maturity requirements for IRA and 
Keogh accounts. 

b. Need: To encourage qualified 
individuals to use share certificate IRA 
and Keogh accounts for their own 
retirement plans, these accounts are 
deregulated. 

Legal Basis: 12 US.C. 1757 and 1760. 

c. Status: Final rule Issued October 6, 
1981 (46 FR 49107), effective November 
1,1901. 

cL For Further Information Contact 
Daniel Gordon. Senior Financial 
Economist. Office of Policy Analysis, 
telephone: (202) 357-1090. 

13. a. Section 701.35(h), Schedule for 
Phase Out of Dividend Ceilings on 
Share Certificate Accounts —revision of 
schedule to correspond with the 
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Depository Institution Deregulation 
Committee schedule. 

b. Need: To ensure that Federal credit 
unions may effectively compete with 
other financial institutions, the adopted 
schedule would be revised to parallel 
the schedule for other financial 
institutions. 

Legal Basis: 12 U.S.a 1757(6). 1766(a). 

c. Status: Proposed rule issued 
October 9.1661 (48 FR 50064), comment 
period closes November 9,1981. 

d. For Further InformaUon Contact* 
Daniel Gordon, Senior Financial 
EconomIsL Office of Policy Analysis, 
telephone: (202) 357<*1090. 

14. a. Part 760. Flood Insurance^ 
governing FCU lending secured by 
improved realty, or a mobile home when 
either is located in a flood plain. 

b. Need: Would provide a plain 
English version of present NCUA flood 
Insurance regulations. 

Legal Basis: 12 U.S.C, 1757,1789,42 
U.S.C 4102a. 4106. 

& Status: deposed rule issued 
October 15.1980 (45 FR 68398). comment 
period closed December 15,1980. Under 
review by staff. Intended to require only 
what is required under Federal law 
concerning flood insurance. 

d. For Further Information Contact 
John L Culhane Jr.. Senior Attorney, 
Office of General Counsel, telephone: 
(202) 357-1030; or Ben R. Henson, 
Director. Division of Enforcement. Office 
of Consumer Affairs, telephone: (202) 
357-1060. 

15. a. Section 701.20 Surety Bond 
Coverage for Federal Credit Unions — 
setting forth minimum standards. 

b. Need: Would update and simplify 
standards, deregulate unnecessary 
provisions, and reduce minimum 
requirements where possible. 

Legal Basis: n U.S.C 1761a. 1761b, 
1706. 

c. Status: Proposed rule issued June 2« 
1981 (46 U.S.C 29482). comment period 
closed |uly 31,1061. Final rule to be 
presented to the NCUA Board during 
November, 1081. 

d. For Further Information Contact 
Thomas Straslicka. Chief. Supervision 
Branch. Office of Examination and 
Insurance, telephone: (202) 357-1065. 

16. a. Part 746. Minimum Security 
Device and Procedures. 

b. Need: Would simplify and update 
existing regulations, and deregulate 
unnecessary provisions. 

Legal Basis: 12 U.S.C, 1785. 

c. Status: Proposed rule Issued July 28. 
1981 (48 FR 38527), comment peii^ 
closed September 25,1961. Final rule to 
be presented to NCUA Board during 
January. 1962. 

d. For Further Information Contact 
Thomas A. Straslicka, Chief. 


Supervision Branch, Office of 
Examination and Insurance, telephone: 
(202) 357-1065. 

17. a. Part 720. Disclosure of Official 
Records —prohibiting the release of 
confidential documents except under 
certain conditions. 

b. Need: Would clarify existing 
agency policy on the implementing of 
the Fre^om of Information Act. 

Legal Basis: 5 U.S.C 562,12 U.S.C 
1766,1789. 

c. Status: Proposed rule issued 
September 11.1961 (46 FR 45365). 
comment period closed October 12,1981. 
Final rule will be presented to the 
NCUA Board during December. 1981. 

d. For Further Information Contact 
Anne K. Scully. Staff Attorney. Office of 
General Counsel, telephone: (202) 367- 
1030. 

18. a. Part 747, Subpart J, Equal Access 
to Justice Art—rules and procedures 
applicable to recovery of attorneys fees 
and other expenses in agency 
adjudications. 

b. Need: Implements the Equal Access 
to Justice Act. 

Legal Basis: 5 U.S.C 504,12 U.S.C 
1766,1789. 

c- Status: Interim rule issued October 
1.1981 (46 FR 48120) effective October 1, 
1981, with comment period closing 
November 30,1981. 

d. For Further Information Contact 
Anne K. Scully. Staff Attorney. Office of 
General Counsel, telephone: (202) 357- 
1030. 

19. a. Sections 701.2 and 701.14 
incorporation by Reference of the 
"Accounting Manual for Federal Credit 
f/n/ons''—deregulation to status of 
guideline for safe and sound practices 
and for full and fair disclosure. 

b. Need: In light of the Increasing 
divergence in the operation of Federal 
credit unions, would permit the use of 
accounting methods and procedures that 
are not the same as those, or not 
included, in the manual. Proposed rule 
would give greater flexibility to Federal 
credit unions. 

Legal Basis: 5 U.S.C. SSZfaKl). 12 
U.S.C 1766,1789. 

c. Status: Proposed rule issued 
October 5,1981 (46 FR 48940), comment 
period closes November 27,1981. 

(L For Further Information Contact 
Harry E. Moore, Accounting Officer, or 
Joseph Visconti, Surveillance Officer, 
Office of Examination and Insurance, 
telephone: (202) 357-1065. 

20. a. SecUona 701.26. 701.27’-1. 701.28, 
Joint Operations and Services. Including 
Credit Union Service Center, Purchase 
and Sale of Accounting Services. 

b. Need: To review and consolidate 
redundant provisions and to update and 
revise If necessary. 


Legal Basis: 12 VS.C. 1766 and 1789. 

c. Status: Preliminary review 
memorandum submitted to NCUA Board 
in October. 1900; proposed regulation to 
be presented to the NCUA Board during 
November. 1981. 

(L For Further Information Contact 
Joseph W. Petrosky. Staff Accountant, 
Office of Examination and Insurance, 
telephone: (202) 357-1065. 

21.a. Section 701.21^, Loans to 
Officials —to require board of director 
approval of loans to officials under 
certain conditions. 

b. Need: To review existing regulation 
to simplify, update, and revise. 

Legal Basis: 12 U.S.C. 1757(5)(A)(iv). 

c. Status: Regulatory review to be 
presented to the NCUA Board during 
December, 1981. 

d. Far Further Information Contact 
Robert F. Schafer, Director, Division of 
Supervisory Policy and Evaluation, 

Office of Examination and Insurance, 
telephone: (202) 357-1065 

Regulations To Be Reviewed 

The following is a list of regulations to 
be reviewed in the future. The purpose 
of the review will be to update, clarify, 
and simplify existing regulations and to 
eliminate r^undant and unnecessary 
provisions. Each regulation listed 
contains either a status report on the 
review or a target date for the 
preliminary review by the staff of 
NCUA. The list has been updated by 
including target dates for the review of 
regulations issued in 1979. 

1. a. Port 703. Investments and 
Deposits —review to update necessary 
requirements and to relieve unnecessary 
restrictions. 

b. Status: Preliminary review to be 
completed during November. 1981. 

c. For Further Information Contact 
Robert Schafer. Director, Division of 
Supervisory Policy and Evaluation. 
Office of Examination and Insurance, 
telephone: (202) 357-1065 

2. a. Part 735, Employee Responsibility 
and Conduct —review to update. 

b. Status: A memorandum concerning 
the need to revise this regulation has 
been submitted to the NCUA Board, 

c. For Further Information Contact 
lames J. EngeL Assistant General 
Counsel, Office of General Counsel, 
telephone: (202) 357-1030. 

Z.B. Section 701.32, Payment on Shares 
by Public Units —review to update and 
revise, and to determine whether subject 
may be covered in a manual rather than 
by regulation. 

b. Status: Preliminary review to be 
completed during November, 1981. 

c. For Further Information Contact 
Thomas C. Buckman, Office of 
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Examination and Insurance* Telephone: 
(202) 357-1065. 

4. a. Section 70136, Federal Credit 
Union Ownership of Fixed Assets^ 
review to update and revise if 
necessary. 

b. Statue: Preliminary review to be 
completed during November, 1981. 

c. For Further Information Contact: 
Edward Gayles, Office of Examination 
and Insurance, telephone: (202) 357- 
1065. 

5. a. Parts 706 and 707, Conversion 
From Federal to State Credit Union* and 
Conversion from State to Federal Credit 
Union —review to determine whether 
the regulations on this subject are 
necessary or whether the subject may 
be covert in a manual. 

b. Status: Preliminary review targeted 
for completion during January, 1982. 

c. For Further Information Contact: 
Ihomaa Diehl, Office of Examination 
and Insurance, telephone: (202) 357- 

loea 

6. a. Parts 706 and 709, Mergers of 
Credit Unions, Division of Assets, 
UabHities, and Capita!—rev\ev^ to 
determine whether regulations in these 
subjects are necessary or whether they 
may be covered in a manual. 

b. Status: Review of regulation 
delayed while agency is seeking 
HignUjcan! lesislative changes. 

a Far Further Information Contact 
|on Lander, Chief-Ghartering Section, 
Office of Examination and Insurance, 
t^tephone: (202) 357-1000. 

7. a. Port 741, Requirements for 
/iisuncmce—review to update, revise, 
nnd simplify. 

b. Status: Proposed rule to be 
presented to the NCUA Board during 
Fchruary, 1962. 

c. For Further In formation Contact 
Hiomas DiehL or Tliomas Budd, Office 
of 1‘bcaminatioo and Insurance. 

t lephooa: (202) 357-1060. 

8 . 0 . Part 740, Advertisement of 
Insured Status, review to update, 
simplify and revise if necessary. 

b. Status: Preliminary review targeted 
for completion during March of 1982. 

a For Farther Information Contact 
Thoniaa Diehl Office of Examination 
and Insurance, telephone: (202) 357- 
1060, 

9jl Section 700,1 Definitions —review 
to update and clarify. 

b. Status: Proposed rule to be 
presented to the NCUA Board during 
•November. 1981. 

c. For farther Information Contact 
Thcunaa C Budunan. Office of 
Examination and Insurance, telephone: 
(202) 357-1065. 

ICLa. Section 70ZX Fuii and Fair 
ihsciosure —review to update, revise. 

•nd simplify. 


b. Status: Proposed rule to be 
presented to the NCUA Board during 
November, 1981. 

a For Further information Contact 
Thomas A. Straslicka. Chief. 
Supervision Branch. Office of 
Examination and Insurance, telephone: 
(202) 357-1085. 

11. a. Sections 70Z1 cmd 7023* 
/feserves—review to update, simplify, 
and revise if necessary, 

b. Status; Preliminary review to be 
completed during january. 1982. 

c. For Further Information Contact 
John Woiken. Financial Economist. 
Office of Policy Analysis, telephone: 
(202) 357-lOOa 

12. a. Section 701.12, Supervisory 
Committee Audit —review to determine 
whether the regulation on this subject is 
necessary or whether the subject might 
better be covered in a roanual 

b. Target Date: December 1.1962. 

c. For Further information Contact 
Mike Fischer, Director, Division of 
Special Projecta. OfBce of Examination 
and Insurance, telephone: (202) 357- 
1065. 

13. a. Section 701.19, Retirement 
Benefits for Employees of Federal 
Credit Unions —review to update, revise 
and simplify if necessary. 

b. Target Date: January 30,1982. 

c. For Further Information Contact 
Thomas C. Biickman, Staff Accountant 
(Analyst). Office of Examination and 
Insurance, telephone: (202) 357-1065. 

14. a. S!ect^ 70133, Compensation of 
Officials —review to update, revise and 
simplify If necesaary. 

b. Taiget Dote: March 1.1982. 

c. For Further Information Contact 
Ross P. Kendall Staff Attorney, 
telephone: (202) 357-1030. 

15. a. Part 745, Clarification and 
Definition of Arxount Insurance 
Coverage—review to update, timpUfy 
and revise if necessary. 

b. Target Date: January 30,1982. 

a For Further information Contact 
James J. Engel Assistant General 
Counsel Office of General Counsel 
telephone: (202) 357-1030. 

10.a. Pari 750—Tori Gaims Against 
the Governnumt—review to update, 
simplify and revise if necesaary. 

b. Targei Date: December 31.1982. 

c. For Further Information Contact 
Jay C Keithlcy, Senior Attorney, Ofilce 
of General Counsel telephone: (202) 
357-1030. 

17.a. Section 701.37^1, Tredsury Tax 
and Loan Accounts —review to simplify 
and revise. 

b. Target Date: April 3a 1982. 

c. ForTUrther information Contact 
Thomas C Buckman, Office of 
Examination and Insurance, telephone: 
(202) 357-1066. 


18 . a. Section 701.38 Borrowed Funds 
From Natural Persons —review to 
update, revise and simplify. 

b. Target Date: June 3a 1982. 

c. For Further Information Contact 
Thomas A. StrasUedea, Chief. 
Supervision Branch, Office of 
Examination and Insurance, telephone: 
(202) 357-1065; or Steven R. Bisker, 
Senior Attorney, Office of General 
Counsel, telephone: (202) 357-103a 

19. a. Section 701.31, 
Nondiscrimination Requirements — 
review to simplify and revise. 

b. Target Date: August 31.1982. 

c. For Further information Contact 
Harry J. Blaisdell Deputy Director. 
Office of Consumer Affairs, telephone: 
(202) 357-1080: or John L Culhane, Jr., 
Senior Attorney, Office of General 
Counsel telephone: (202) 357-103a 

20. a. Part 704, Corporate Central 
Federal Credit Unions —Review to 
update, simplify, and revise. 

b. Target Date: June 3a 1982. 

c. For Further Information Contact 
Nicholas Veghts, Office of Examination 
and Insurance, telephone: (202) 357- 
1065. 

21. a. Part 711, Management 
Interlocks —Review to simplify and 
revise. 

b. Target Date: September 30.1982. 

c- For Further Information Contact 
Thomas C Buckman, Office of 
Examination and Insurance, telephone: 
(202) 357-1065; or Ross P. Kendall Staff 
Attorney. Office of General Counsel 
telephone: (202) 357-1030. 

22. a. Part 725, Central Liquidity 
Faality—Review to update and 
simplify. 

b. Target Date: September 3a 1082. 

c. For Further Information Contact: 
Mark Medvin. Central Liquidity Facility, 
telephone: (202) 357-1130. 

23. a. Part 742, Liquidity Reserves — 
Review to update, revise and simplify. 

b. Target Date: October 31.1982. 

c. For Further Information Contact 
Thomas A. Straslicka. Chief, 

Supervision Branch, Office of 
Examination and Insurance, telephone: 
(202) 357-1065; or John Woiken. 
Financial Economist Office of Policy 
Analysis, telephone: (202) 357-1090. 

24. a. Part 747, Rules of Practice and 
Procedure—Review to simplify and 
revise. 

b. Target Date: November 3a 1982. 

c. For Further Information Contact 
Robert S. Monheit, Senior Attorney, 
Office of General Counsel telephone: 
( 202 ) 357-103a 

25. a. Section 701.6 Fees Paid by 
Federal Credit Unions —Review to 
revise and simplify if necessary. 

b. Target Dote: May 31,1982. 
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c. For Further information Contact: 
lohn It Sandar. Planning and Budget 
Offico. Office of the Board* telephone: 
(202) 357-1100. 

RoMixury Brady, 

Secretory, NotionaJ Credit Union 
Administration Board, 

December 0.1081. 

[FKDoc ll-<S577erU«(11S-14-ai;a:45«n| 

MXIMQ COOC TtM-OI-M 


COMMODITY FUTURES TRADING 
COMMISSION 

17 CFR Part 1 

Application and Closing Out of 
Offsetting Long and Short Positions 

agency: Commodity Futures Trading 
Commission. 

action : Petiton for rulemaking. _ 

summary: The Commodity Futures 
Trading Commission (“Commission’T 
has received a petition for rulemaking 
requesting that the Commission amend 
i 1.46 of its regulations (17 CFR 1.46 
(1980)) to provide an additional 
exception to the general rule pertaining 
to the application, and dosing out by a 
futures commission merchant (''FCKT’) 
of offsetting long and short commodity 
futures or commodity option positions in 
a ciistomer account or an option 
customer account The additional 
exception requested by the petitioner 
would apply to purchases or sales of 
commodity futures or commodity option 
contracts made for the account of the 
same commodity pool provided that 
among other things, the trading for the 
pool is directed by different commodity 
trading advisors acting independently of 
each other. The Commission has 
decided to request comment on the rule 
amendment suggested by the petitioner, 
with certain modifications. 
date: Comments must be submitted on 
or before February 18,1982. 

ADDRESS; Commodity Futures Trading 
Commission, 2033 K Street NW.. 
Washington, D.C. 20581, Attention: 
Secretariat 

FOR FURTHER INFORMATION CONTACT: 
Lawrence B. Patent, Esq., Special 
Counsel Division of Trading and 
Markets, at the address listed above. 
Telephone (202) 254-8955. 
SUPPLEMENTARY INFORMATION: Section 
1.46(a) of the Commission's regulations 
generally requires that an FCM close out 
a customer's or option customer's 
previously-held snort or long commodity 
futures or conunodity option position if 
an offsetting purchase or sale in made 
for such customer's or option customer's 
account and that an FCM furnish 


promptly to such customer or option 
customer a purchase and sale statement 
showing the financial result of the 
transactions involved. Section 1.46(b) 
generally provides that If the short or 
long position in the account of such 
customer or option customer 
immediately prior to the offsetting 
purchase or sale Is greater that the 
quantity purchased or sold, the FCM 
must apply the offsetting purchase or 
sale to the oldest portion of the 
previously-held short or long position, 
unless the customer or option customer 
specifically instructs otherwise. There 
are currently three exceptions to S 1.46,* 
and the Commission has recently 
adopted another exception in 
connection with its pilot program 
regulations for domestic exchange- 
traded commodity options.* 

The petitioner is requesting that the 
Commission establish an additional 
exception to the requirements of 
paragraphs (a) and (b) of { 1.46 for 
purchases or sales of commodity futures 
or commodity option contracts made for 
an account of a commodity poo\^ 
provided that, among other things, the 
trading for the pool is directed by two or 
more commodity trading advisers 
C'CTAs") • acting independently of each 
other. The petitioner states that an 


* PurdiAMf or mJm cioood out durlns tbe msm 
day (oommonly known •• **ui.«ndouMradn'* or 

**d«y tndef**) arc exempt from the requiremenU of 
11.4a(b) ooncemins applU:«tiao oi an offtetUns 
purcliw or Miff to the oldest portion oi the 
previootly.beld short or Ions po«itioa t«ee 11.46(c}). 
Two type# oi traniectioni arc exempt from the 
requlremente of peregrapbf (a) end (b) of f t.48c (1) 
pimiieiee or telee conetltullns Txma 5de hedgins 
treniecboni** at defined in I ISti) of the 
CommiMlon't resuUtlona (17 CFR 1.3(r) (1960)) (tee 
11.46(d)(2))i end (2) telet durtos the delivery period 
of ■ folvret oontract for the purpoee of makins 
dalivary on the oontrmet during euch delivery period. 
If each taJet are acoompenled by appropriate 
documentatioa (tee f 1.4tHdK9)l 

* The Coouniatioo hat adopted a new 11.4S(d)(1) 
which would craalc an axceptioo to the 
raquiremente of paragraphe (a) and (b) of 11.4S for 
purehatee or talM of futurat oontraett made for the 
purpoee of oovarins the grantins oi optiona on a 
contract market if auch purchaeat or ealat are 
aocompanied by ioatroctiona and other evidaoca 
that au^ futuree oonlracU are cover for granted 
optiona. 

* A ooramodity pool la any tnvaeUiMml truit 
•yndicate or elmlLar form of anterpriee operated for 
the purpoee oC trading oaounodlty tntereeti. 17 CFR 
4.10(d) (1980). aa amended. 40 FR 20004.20014 (May 
AlSOIk 

* A commodity tradlni adviaor. with certain 
excapUone not relevant here, la any peraon who, for 
oompanaetloo or profit engages in Die buainaaa of 
adviaing otheri. either directly or through 
pablicationa or writing aa to the value of 
ooounoditica or aa to tne adviaabiUty ol trading In 
any commodity for future delivery on or aobfect to 
the rulea of any conlrect market or who. for 
compenaation or profit and aa pari of MraguJar 
boiineea. iMuea or promolgataa analyaaa or reporta 
ooncaming oomokoditiat. Seciton 2(aMl) of the 
Commodity Exchange Act aa amend^ F*Act**) (7 
US.C2(ia7S)). 


exception to the mandatory offset 
requirement is necessary for commodity 
pools using the services of independent 
trading advisors to facilitate the use of 
diversified investment strategies by. and 
competition among, the advisors to the 
pool which the petitioner believes is in 
the best interests of the pool 
participants.* 

Excerpts from the petition are set 
forth below: 

Conunodity Futurat Trading Commitsioo 
/)ptition for Amendment of a Rule 

In the Matter of CFTC regulation 11.4a 

Petition hereby is made to the Commodity 
Futures Trading Commission (^" Comm iasion") 
on good cause shown, to amend CFTC 
Regulation f 1.46.17 CFR 1.46 (1978). so that a 
commodity pool that is advised by more than 
one registered independent commodity 
trading advisor (‘t^A") is permitted to 
maintain, without offseL limultaoeous long 
and short positions in the same future, of the 
same commodity, on the same contract 
market, provided that each of such long and 
short poiitioos has resulted from trading 
instructions of a different independent CTA 
without consultation with any other CTA 
having authority to direct the commodity 
pool's trading. • . . 

Structure of a Commodity Pool Utilizing 
Multiple Commodity Trading Advisors 

Commodity pools usually lake the form of 
limited partnerships in which the Investors 
are limited partners and the general partner 
(which also is the commodity pool operator) 
is a corporation. In the case of a commodity 
pool which utilizes the services of multiple 
independent CTAs. usually each CTA 
manages a fixed perceolage of the pool's 
assets. For example, in a pool of $5,(X)0,()00 
with two CTA'i, each CTA initially would 
manage $2.50aooa subject to tuhs4K|uent 
adiustroent at the discreUon of the pool's 
genera] partner. The CTAs are totally 
independent of one another, the sponsoring 
FCM through which trades are placed and tht 
commodity pool operator (the general 
partner), in the example given above, each 
CTA*roanaget its portion of the pool's assetfi 
under its own separate trading system 
without consultation or coordinaUoQ with ths 
other advisor to the pool and each CTA has 
sola discretion in* and responsibility for. the 
selecUon of the pool's commodity 
transactions with respect to that portion, and 
only that portion, of the assets of the pool 
which it manages. Any trading orders that as 
advisor places for the pool as a ^eral rule 
can be countermanded only by the general 
partner, and then only If the general partner 
believes that one of the pool's established 
trading policies is being violated.* 


* A pool paitidpoAt Is any person that has any 
ctiract financial Inlareat In a pool. 17 QPR 410(c) 

(isao). 

*Ths getMrral partner may also override an order 
for a trade put on by an Independent CTA If It 
believes that it has a fiduciary obligation to the 
Partnership to do to. 
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Furibermore, compenMtion paid to each 
advisor in Ihe form of management and 
incentive fees ii not dependent on the 
compeoMlion paid to any other advisor. 

Thus, in the above example, if one advisor 
generates profits on pool assets tinder its 
•peciBe management, while the other advisor 
incurs losses or simply breaks even, the 
idvisor generating a profit will still be peid 
•fl incentive fee based on its trading 
performance. 

In effect, a commodity pool with multiple 
independent CTAs consists of separate sub- 
pools, each svith its o%vn trading advisor and 
trading system. This arrangement offers 
iigniOcant advantages to Investors: diverse 
investment strategies, risk management and 
competition among the advisors. Again, using 
the above example, if one advisor 
f xperienoet trading losses, the pool's overall 
loss can be minimized because that advisor 
Biansgos only a portion of the pool's total 
assets. In fact, such lots may offset 
entirely by profitable positions (conceivably. 
positioQS opposite to diat of the losing trades 
put on by the other advisor) resulting from 
trades directed by the pool's other advisor 
using its own independent trading systenc 

Effect of CFTC Regulation 1 1.46 

With limited exceptions not here relevant 
CFTC Regulation S 1.46 provides than an 
FCM nuy not allow a "customer'* * to maintain 
fimultaneous long and short positions In the 
same future, of the same commodity, on the 
same contract market all such positions must 
be uffsel against one another. 

If applied literally to a commodity pool 
with multiple independent CTAs. the 
advisors would be precluded from taking 
positions opposite one another, even if the 
leparste system of each CTA dictated the 
taking of such positions as part of their 
ovar^ trading strategies, and even if each 
advisor had no knowledge of the trades 
directed by any other advisor to the pool If 
CFTC Regulation (1.46 treats the pool rather 
than the sub-pools, as the "customer" for 
whose benefit each such trade is placed, the 
rtisult is the mandatory offsetting of the 
positions.. . . 

When there are multiple CTAs advisix^ a 
pool and it is dear that each advisor is 
independent, there is no roeson to offset one 
advisor*! trades against those of any other 
advisor. As we understand it, one purpose of 
gulfing FCMs to offset positions under 
Ra^ation § 1.46 is to eliminate artificially 
vested positions which distort the actual 
open Interesl in a particular commodity 
future. However, when beoendal ownership 
i* separate from trading control and 
I poiitiona are acquired at the direction of 
I persons with Independent authority over 
I •pedBc portions of the total assets used for a 
i^tomer's trading, the arliflciaHty of the 
I resulting positions Is eliminated. This is 
particularly true when each advisor's 
^mpenssUon is related directly to Its own 
tnding determinations and there It no 
j Incentive for the advisors to consult one 
'•nolher. 

If two independent CTAs are of different 
I opinions and direct the Execution of trades 
i opposite sides of Ihe tame contract, to 
[|tNuire offset of those positions has the effect 


of negating each advisor's market judgment 
and eliminatea. to a degree, each advisor's 
ability to earn an incentive fee. Instead of 
encouraging diversity, mandatory offset In 
this situation encourages compatibility and 
uniformity between advisors' strategies. 
Commodity pools which employ multiple 
advisors seek the opposite: and it is 
submitted that the multiple advisor approach 
to commodity pool trading is in the best 
Interest of pool participants.. . • 

(End of excerpts from petition! 

The Commission believes that there 
may be some merit to the petition. The 
Commission further believes that 
interested persons should have an 
opportunity to comment upon the 
amendment 11*46 of the Commissions 
regulations suggested by the petitioner, 
with certain modifleations proposed by 
the Commission and discussed below. 

The Commission does not believe that 
the suggested amendment would 
adversely affect customer protection, 
since one of the principal purposes of 
§ 1.46. to require that an FCM promptly 
furnish a customer or an option 
customer with a purchase and sale 
statement showing the Bnancial result of 
offsetting transactions made for the 
customer's or option customer’s account, 
is inapplicable to an account of a 
comme^ity pool. In such a case, the 
purchase and sale statement required by 
§ 1.46 must be furnished to the CTA who 
directed the trades and to the pools 
commodity pool operator (“CTO”), but 
not to the pool participants 
individually.* A CPO must however, 
periodically distribute to a pool 
participant accurate information as to 
the status of the pools accounts. Each 
CPO which is registered or required to 
be registered under the Act must 
distribute to a pool participant an 
Account Statement that shows clearly, 
inter aha, unrealized net gain or loss on 
open positions ^so that, 
nothwithstanding the fact that offsetting 
positions remain open in the several 
pool accounts, a pool participant will be 
informed regarding the overall net 
equity or net deficit of the pool Each 
CPO which is not registered under the 
Act pursuant to an exemption contained 
In the Commi8sion*a regulations, must 
promptly furnish to ea^ pool 
partidpant a copy of the monthly 
statement for the pool that such a CPO 


*S«ction 1.33((!K3) of th« CocmnlMion't 
regtdstions (4S FR M90a 64521 (November X 19S1)). 

* Section 4.22(«MtMii) of the CommUslon’t 
reguletioo* (46 FR 26001 28010 (May 6.1081)). The 
Aoommt Statament muat be distributed at I^it 
moDthly in the case of pools with net sssets or more 
than SSOOlOOO at the beriming of the poofs fiscal 
year, and otherwise at least quarterly. Section 
lZ2(b) of the Comaiiision‘i reguiatloDa (17 CFR 
4 ^) ( 1081 )). 


receives from an FCM under S 1.33 of 
the Commi88ion*8 regulations. * 

Another purpose of § 1.46. to ensure 
accurate reporting of open Interest is, 
however, relevant to the Commis8ion*8 
dedsion to publish the proposed 
amendment with certain proposed 
modifications. The Commission 
expressed its concern regarding the 
accuracy of published open interest 
figures in the context of its recent 
rulemaking regarding reporting of open 
positions, wherein consideration was 
given to extension of the provisions of 
11.46 to house accounts and to 
positions held in accounts with different 
FCMs.* Although the Commission 
dedded not to adopt any extension of 
f 1.46 at that time, it remains concerned 
that problems might arise in the future 
that would warrant such an extension.'* 
The Commission is, therefore, proposing 
an addition to the petitioner’s suggested 
amendment, the purpose of which is to 
make certain that trades entered by • 
separate CTAs acting independently for 
an account of a commodity pool are 
offset in an open and competitive 
manner on or subject to the rules of a 
contract market, and not by means of a 
’’transfer trade,^ /.a., by means of an 
entry on the books of an FCM for the 
purpose of transferring existing trades 
from one account to another carried by 
the FCM where no change in ownership 
Is involved. The Commission believes 
that allo%ving such transfer trades would 
cast doubt upon the "independence” of 
the CTAs involved. 

The Commission is also proposing 
slight modifications to subparagraphs 
(i)^iii) as presented by the petitioner, so 
that it is clear that the exception to 
{ 1.46 discussed herein will apply only 
with respect to offsetting trades in 
separate accounts of a pool which result 
from the trading decisions of different 
CTAs directing trading for the pool. The 
FCM would still be required to apply the 
general provisions of § 1.46 regaling 
application and close out of offsetting 
positions held for or on behalf of any 
one pool account, so that one or more 
CTA^s acting together to direct trading 
for any one pool account could not 
maintain in the that particular account 
both a long and short position in the 
same future of the same commodity on 


*SectioQ 412(b)(2)(l)(A) of Ihs CofiimiMkm*i 
rvsukUons (46 FR 28004.26014 (May S. 1681). Tbe 
CommliaksD believes that from Its own knowlsdse 
of ooiMegifttered CPOs and from the information 
prseenlad in the pcUlioa ludi CPOs are unlikely to 
eiD{>)oy the serviM of oraltipla CTAs for purposes 
of nuktog trading dedtloos for their poolL 
•4S FR $7141.57148 (August 27.1980). 

*46 FR 1S528.1S529 (March 25.1081). 
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the same market or in the same o^ptfon 
contract** 

Certilkation Under the Regulatory 
FlexibiUty Act 

The Commission does not believe that 
the proposed rule amendment would 
hove significant economic impact on 
small entities. Although the proposed 
rule amendment would directly affect 
the obligatians of FCMs. the 
Commission has recently published its 
proposed determination that an FCM not 
be considered a *'small entity'* within 
the meaning of the Regulatory Flexibility 
Act. Pub. L 9&-354. 94 Stat llbS, 1166 (5 
U.S.C 001(3) and (8)).** Commodity 
pools may also be affected by the 
proposed rule amendment, and although 
the Commission has not proposed a 
definition of a small commodity pool it 
has proposed u definition of a small 
conunodity pool operator.**The 
Commission believes that, from its own 
knowledge of such commodity pool 
operators and from the information 
presented in the petition, such 
commodity pool operators are unlikely 
to employ the services of multiple CTAs 
for purposes of making trading decisions 
for their pools. Further, the Commission 
is proposing, in response to a petition for 
ruleraoking, a reJief provision which 
would provide an exemption to existing 
regulatory rcquiremeiits In the defined 
circumstances. Accordingly, pursuant to 
Section 3(a) of the Regulatory Flexibility 
Act. 9t Stat. 1168 (5 U.S.C 605(b)). the 
Chairman, on behalf of the Commission, 
certifies that the rule amendment 
proposed herein, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities, 
fiowever. the Commission particularly 
invites comment from any small firms 
which believe that promulgation of this 
rule amendment might have a significant 
economic impact upon their activities. 

PART 1—GENERAL REGULATIONS 
UNDER THE COMMODITY EXCHANGE 
ACT 

In consideration of the foregoing, the 
Commission, pursuant to the authority 
contained in sections 4g. 5 and da of the 
Act. 7 U.S.C. eg. 7 and 12a (1976 & Supp. 
Ill 1979). hereby proposes to amend 17 
CFR Part 1 by adding a new i lAe(d)(4) 
to read as foliows: 


AiUunisit iIm eufnpl* gtv«n hy the petitloocr Is 
thsl of • commodity pool In the form of ■ hmited 
pertnerthipi with the pool portldponU belof InBiled 
purtnert end the genenil psrtner. wtucli is ebo the 
comnodity pool operator, being e ooiponilkia. the 
rationale fur emending 1146 does not depeud on 
the itructure or orgaoliatiuii of the pool 
FR Z3940. 2ami (Apnl 29 , lOSIf. 

“W 


S 1.46 Appttcattofi and dosing out of 
offsettinQ long and short positions. 

• • • • • 

(dj Exceptions, The provisions of this 
section shall not apply to: 

• • • • • 

(4) Purchases or sales made in 
separate accounts of a commodity pool. 
provided that 

(I) The trading for such pool is 
directed by two or more commodity 
trading advisors acting independently, 
each of which is directing the trading of 
a separate account; 

(ii) The commodity pool operator 
maintains only such minimum control 
over the trading for such pool as Is 
necessary to fidfill its duty to supervise 
diligently the trading for such pool; 

(iii) Each trading decision made by a 
commodity trading advisor for such pool 
is determined independently of all 
trading decisions made by any other 
commodity trading advisor for such 
pool; 

(iv) The purchases and sales for such 
pool directed by different commodity 
trading advisors acting independently 
are executed by open and competitive 
means on or subject to the rules of a 
contract market: and 

(v) No position held for or on behalf of 
separate pool accounts traded in 
accordance with paragraphs (d)(4)(i), 
(d](4)(ii). (d)(4)(ii0 and (d)(4)(lv) of this 
section may be closed out by 
transferring such an open position from 
one of the separate accounts to another 
account of the pool. 

Issued in Washington. D.C on Decembef 0. 
1981. by the Commission, 
lean A. Webb. 

Deputy SeavSary of the Commisaion. 
nitDDc.av-ss7aiPMti>i4-ai^e46 «a| 

aituNQ coos sasveMt 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

DEPARTMENT OF THE TREASURY 
Customs Service 
19 CFR Part 12 

General Proviakms; Safety Standards 
for Boats and Associated Equipment 

aoemcy: us. Customs Service. 
Treasury. 

Acnofc Proposed rule. 


summary: By this notice, the Customs 
Service and the Coast Guard propose to 
amend their {oint regulations relating to 


safety standards for foreign-made boats 
end associated equipment. These 
changes, which are designed to clarify 
certain Mng requirements, eliminate 
bond requirements in some instances, 
and implement a more reasonable time 
limit for the completion of repairs or 
alterations, are proposed to correct 
problems encountered under the existing 
regulations. 

dates: Written comments must be 
received on or before February 16.1962. 

ADDRESS: Comments (preferably in 
triplicate) should be addressed to the 
Commissioner of Customs, Attention: 
Regulations and Research Division. U.B. 
Customs Service. 1301 Constitution 
Avenue. NW., Room 2428, Washington, 
D.C. 20229. 

FOR FURTHER IHFORMATION CONTACr. 
Ens. Paul Newman, Office of Boating, 
Public, and Consumer Affairs (G-BBT- 
3/42). Room 4213. U.S. Coast Guard 
Headquarters Building, 2100 Second 
Street SW., Washington, D.C 20593 
(202-426-1065) or H.C. Fecse. Duty 
Assessment Division, Room 4118. U.S. 
Customs Service, 1301 Constitution 
Avenue. NW., Washington, D,C. 20220 
(202-566-8651). 

SUPFLEMfNTARY INFORMATION: 
Background 

Section 11 of the Federal Boat Safely 
Act of 1971 (46 U.S.C 1460) provides 
that the Secretaries of Transportation 
and the Treasury may, by {olnl 
regulations, authorize the importation of 
boats or associated equipment which do 
not conform with applicable Federal 
safety regulations and standards upon 
terms and conditions which will assure 
that the boats or associated equipment 
will be brought Into conformity before 
being used on waters subject to the 
(urisdlction of the United States, 

Under this authority, Customs and the 
Coast Guard publish^ TJ3. 76-166 in 
the Federal Register on June 10,1076 (41 
FR 23396). setting forth a new section 
12.85, Customs Regulations (19 CFR 
12.85). relating to safety standards for 
boats and associated equipment. 

Section 12.85 provides ti^t boats and 
associated equipment will be denied 
entry into the customs territory of the 
United States unless accompanied by 
evidence of compliance with the 
standards or regulations. Evidence of 
compliance may consist of either a 
compliance certification label affixed to 
the product or a bull identification 
number affixed by the importer or the 
original manufacturer. 
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Certain products may be permitted 
entry and release %vithout a compliance 
certification lobel or hull identification 
number if they fall within one of the 
following categories and if the 
r:onditJon8 for entry and release 
spedHcd in section 12.65 for each 
category of product are met. 

1. Products manufactured before an 
applicable standard or regulation was in 
effect 

2. Products exempted from standards 
or regulations by a Coast Guard Grant 
of Exemption. 

3. Products not in conformity at the 
time of entry but which will be brought 
into conformity. 

4. Products belonging to nonresidents 
which are not in conformity and are 
entering the United States for repair or 
alteration. 

5. Products owned by certain foreign 
government or international 
organization personnel. 

6. Products entered for tests or 
fixperimentation. 

Following the Issuance of section 
12.65. the Coast Guard began an 
Imported Boats Compliance Program. 
Project managers for the Coast Guard 
and the Customs reevaluated the 
program and found it to be deficient in 
several areas. Accordingly, after 
numerous meetings between Customs 
and the Coast Guard, it has been 
(ietermined advisable to modify the 
program and revise the regulations. A 
fiiscussioQ of modifications and 
proposed regulations amendments 
follows: 

1. Section 12.65(c)(1) provides that 
certain products manufactured before 
the standards or regulations became 
effective, may be entered into the United 
Stales if a declaration Is tiled in 
accordance with S 12.65(d). The 
declaration, signed by the importer or 
censignoe. must state that the product 
was manufactured before the applicable 
standard or regulation was in effect and 
must include the name and U.S. address 
of the importer or consignee, the entry 
Dumber and date, the make, model, and 
hull identitication number (if aftixed). 
dute of manufacture (if hull 
identitication number not affixed), a 
description of any equipment or 
component; and the dty or state in 
^'hi^ the product will be principally 
located (if known). 

For products entering from Canada or 
Mexico otherwise than by sea. a small 
P<ircentage of the total, a verbal 
declaration is acceptable at the option 
of the district director. 

The Coast Guard has determined that 
hecause; (1) district directors rarely 
exercise the option to accept these 
verbal declarations: and, (2) written 


declarations from all importers would 
allow the Coast Guard and Customs to 
assess the import activity of 
noncomplying products more accurately 
and enable the Coast Guard to keep 
importers informed of current 
regulations and subsequent changes are 
made, it has been determined that 
§ 12.65(c)(1) and (c)(4) should be 
amended to delete the provision for a 
verbal declaration. 

2. Section 12.65(c)(4) provides that 
noncomolylng products temporarily 
entered by nonresidents for repairs or 
alterations may remain in the country 
for only 60 days from the date of entry. 
However, in many instances. 60 days 
does not provide adequate time for 
making extensive repairs and 
alterations. Consequently, it is proposed 
to amend S 12.6S(c)(4) to extend the limit 
to 1 year. 

3. At present. } 12.65(e) states that 
importers of noncomplying boats 
entering the United States must give a 
bond and may not use or sell the boats 
until they are brought into conformance. 
As a result, noncomplying racing boats 
may not compete in domestic races. 

Also, a bond must be given for 
noncomplying boats imported for use in 
exhibits. In order to facilitate the 
importation of nonconforming boats for 
use In races, exhibits, tests, and 
experiments, it is proposed to amend 

i 12.65(c)(e) and the heading thereto, to 
allow boats to be imported for these 
purposes without bond, provided a 
declaration is tiled in accordance with 
{12.65(d). 

4. Currently, certain products which 
are not in compliance with { 12.85 are 
permitted entry and release without a 
compliance certification label or hull 
identitication number al^ixed. as is 
required by Coast Guard regulations 
contained in 33 CFR Part 161. subparts B 
and C. if they are accompanied by a 
declaration filed in accordance with 

§ 12.65(d). Although the Customs 
Regulations do not specify which form 
this declaration is to be tiled upon. 

Coast Guard Form CG 5096 now is being 
accepted by both the Coast Guard and 
Customs as the appropriate document 
for this purpose. It is proposed to amend 
i 12.65(d) to specify that the required 
declaration must be tiled on this form. 

5. In accordance with S 12.85(e) (1) 
and (2). products that do not conform to 
the provisions of $ 12.65 at the time of 
entry, but which will later be brought 
into compliance, may be brought into 
the Unit^ States after giving a OCKlay 
bond which may be extended for any 
additional period by the district director 
of Customs for good cause shown. If not 
brought into compliance within the 
alloted time, the products must be 


redelivered to the district director for 
disposition in accordance with the 
Customs laws and regulations. 
However, because extensive 
modification is frequently required. 90 
days is often not sufficient to bring a 
product into compliance. In order to 
provide a more reasonable time to bring 
these products into compliance and to 
eliminate the additional paperwork 
generated by requests for extensions, it 
is proposed to amend 9 12.65(e)(2) to 
provide 180 days, with no extension, to 
bring nonconforming products into 
compliance. Based upon past 
experience, although 90 days was too 
short a time span and extensions had to 
be granted, the need to extend beyond 
180 days was not evidenced. Giving an 
automatic 180-day period relieves both 
the public and the Federal Government 
of the burden of processing requests for 
extensions of 90 days. 

Proposed Amendments 

It is proposed to amend 9 12.65. 
Customs Regulations (19 CFR 12.85). In 
the following manner. 

9 12.65 Coast Guard boat and associated 
equipment safety standards. 

1. Section 12.85(c)(1) would be 
amended by deleting the last sentence. 

2. Section 12.65(c)(4) would be 
amended by substituting the phrase 
"*one year** for the phrase **00 days*" 
wherever it appears. 

3. Section 12.85(c)(4) would be further 
amended by deleting ^e last sentence. 

4. Section 12.65(c)(6) would be 
amended to read as follows; 

(c) • • • 

lQ)Certoin products entered for tests, 
experiments, exhibits, or races. An 
importer or consignee seeking to enter a 
product for a period not to exceed 1 
year, for tests, experiments, exhibits, or 
races, but not for sale in the United 
States, shall tile a declaration In 
accordance with paragraph (d) of this 
section. l*he declaration shall state that 
the importer or consignee is importing 
the pr^uct solely for the stated purpose 
and that it will not be sold or operated 
in the United States, unless the 
operation is an integral part of the 
stated use for which the product was 
inported. The importer or consignee 
shall attach to the declaration a 
description of the use for which the 
product is being imported, the time 
period estimated for completion, and the 
disposition to be made of the product 
after completion. Entry under this 
paragraph may be authorized for a 
period not to exceed 1 year. 
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5. Section 12.85(d) would be amended 
to read as follows: 

• • • • • 

(d) Declaration requirements. All 
declarations submitted roust: 

(1) Be filed at the time of entry, in 
duplicate on Form CC-5098. 

(2) Be signed by the Importer or 
consignee. 

(3) State the name and U3. address of 
the importer or consignee. 

(4) State the entry number and date. 

(5) Provide the make, model, and hull 
identification number, if affixed, or date 
of manufacture if hull identification 
number not afnxcd, of any boat, and a 
description of any equipment or 
component. 

(6) Identify, if known, the dty or state 
in which the product will be principally 
located. 

(7) Be sent by the district director, to 
the Commandant (G-BBT-3/42). U.S. 
Coast Guard, Washington D.C. 20593. 

6. Section 12.B5(e)(2) would be 
amended to read as follows: 

• • • • • 

(c) Release under bond. 

(!)••• 

(2) Time limitation to produce 
statement for which bond is obligated. 
Within 180 days after entry, the importer 
or consignee shall deliver to both the 
district director and the Commandant, 
U.S. Coast Guard, a copy of the 
statement for production of which the 
bond was obligated. If the statement is 
not delivered to the district director for 
the port of entry of the product within 
180 days after the date of entry, the 
importer or consignee shall deliver or 
cause to be delivered to the district 
director the product that was released in 
accordance with this paragraph. 

• • • • • 

Authority 

These changes are proposed under the 
authority of R3.251. as amended: 
sections 623,624, 46 Stat. 750. as 
amended; sections 5.6,7.11.15.85 Stat 
215, 218, 217, 219 (5 U.8,a 301; 19 U.S.C. 
66,1623.1624; 46 U.S.C. 1454.1455.1456, 
1460.1404): 49 CFR 1.46(nMl). 

Regulation Determined To Be 
Nonsignificant 

This proposal has been reviewed and 
is not considered significant under the 
Department of Transportation's 
•'Regulatory Policies and Procedures" 

(44 FR 11034, February 26,1979). A draft 
evaluation has been prepared and has 
been included in the public docket It 
also has been determined that the 
proposal does not meet the criteria for 


maior regulations set forth in Executive 
Order 12291, entitled "Federal 
Regulation." 

Regulatory Flexibility Act 

The provisions of the Regulatory 
Flexibility Act relating to an initial and 
Bnal regulatory flexibility analysis (5 
U.S.C 603.604) are not applicable to this 
proposal because the rule, if 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities. The proposed 
changes are designed to clarify certain 
niing requirements, eliminate bond 
requirements in some instances, and 
implement a more reasonable time limit 
for the completion of repairs or 
alterations. The proposal is not 
expected to: have significant secondary 
or incidental effects on a substantial 
number of small entities: impose, or 
otherwise cause, a significant increase 
in the reporting, recordkeeping, or other 
compliance burdens on a substantial 
number of small entitles; or generate 
significant interest or attention from 
small entities through comments, either 
formal or informal 

Accordingly, the Secretary of the 
Treasury has certified under the 
provisions of section 3 of the Regulatory 
Flexibility Act (5 U.S.C. e05(b)), that the 
rule, if promulgated, %vill not have a 
significant economic impact on a 
substantial number of small entities. 

Comments 

Before adopting this proposal, 
consideration will be given to any 
written comments timely submitted to 
the Commissioner of Customs. 
Comments submitted will be available 
for public inspection in accordance with 
section 103.8(b), Customs Regulations 
(19 CFR 103.8(b)), during regiilar 
business hours at the Regulations and 
Research Division, Room 2426. 
Headquarters. U.S. Customs Service. 
1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 

Drafting Infonnation 

The principal authors of this 
document were Lawrence P. Dunham. 
Regulations and Research Division. 
OfHce of Regulations and Rulings. U.S. 
Customs Service and Mary Ann 
McCabe. Office of the Chief Counsel 
U.S. Coast Guard. However, personnel 
from other Customs and Coast Guard 
offices participated in its development. 
WiUlam T. Archey, 

Acting Comnmsioncr of Ciatoms. 


Approved: March 30,1961 
John P. Simptoo, 

Acting Assistant Secretary of the Treasury. 

). B. Hayes, 

Admiral USCG. Commandant US. Coast 
Guard 

(FR Doe. tl-esns PM e«s iml 

BtUJNO COOC 4ei0-»-il 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Parts 1 and 31 

Information From Pereons Receiving 
Payments From Gambling Winnings; 
Hearing 

AOENcr. Internal Revenue Service. 
Treasury. 

action: Notice of public hearing on 
proposed regulations. 

summary: This document provides 
notice of a public hearing on proposed 
regulations relating to withholding on 
certain payments of gambling %vinning8 
and to statements furaished by 
recipients of gambling winnings. 

DATES: The public hearing will be held 
on January 20.1982. beginning at 10:00 
a.m. Outlines of oral comments must be 
delivered or mailed by January 8,1982. 

address: The public hearing will be 
held In the IJIS. Auditorium, Seventh 
Floor. 7400 Corridor. Internal Revenue 
Building, 1111 (Constitution Avenue. 
N.W., Washington. D.C The outlines 
should be submitted to the 
Commissioner of Internal Revenue. Attn: 
CC:LR:T (LR-188-80) Washington, D.C. 
20224. 

FOR FURTHER INFORMATtON CONTACT. 
Charles Hayden of the Legislation and 
Regulations Division. Office of Chief 
Counsel. Internal Revenue Service. 1111 
Constitution Avenue, NW. Washington. 
D.C 20224, 202r-508-3935. not a toll-frep 
call. 

SUPPLEMENTARY INFORMATION: The 

subject of the hearing is proposed 
regulations under section 6011 of the 
Internal Revenue Code of 1954. The 
proposed regulations appeared in the 
Federal Register for Wednesday, 
September 23,1881 (46 FR 46966). 

The rules of § 601.601(a)(3] of the 
"Statement of Procedural Rules" (26 
CFR Part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within Iht* 
lime prescribed In the notice of 
proposed rulemaking and also desire to 
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present oral comments at the hearing on 
the proposed regutations shotitd submit 
an outline of the comments to be 
presented at the hearing and the time 
they wish to devote to each subject by 
fanuary 6.1082. Each speaker will be 
limited to 10 minutes for an oral 
presentation exclusive of lime consumed 
by questions from the panel for the 
government and answers to these 
questions. 

Because of controllr^d access 
restrictions, attendees cannot be 
(idmitted beyond the lobby of the 
Internal Revenue Building until 9:45 a jn. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the speakers. Copies 
of the agenda will be available free of 
charge at the bearing. 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the Treasury 
Directive for improving government 
regulations appearing in the Federal 
Register for Wednc?sday. November 8. 
197a 

By directtun of the CommissloncT of 
internal Revenue. 

UavidaOkkioioo. 

Director L^sJatioii ood Regulaiiom 
DivUioii. 

im Ooc n-JM jTilvd a4A«B| 

CWJLINQ COOi 


DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Recfanuttfon 
and Enforcement 

30 CFR Part 920 

Cancellation of Public Hearing on 
Modified Portions of the Maryland 
Pennanent Regulatory Program 

AOEMCV: Offici* of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior. 

ACnOfi: Cancellation of public; hearing. 

summary: OSM is announcing the 
cancellation of a pubBc hearing on the 
adequacy of program mndlffcations 
submitted to satisfy conditions imposed 
by the Secretary of the Interior on the 
upprovul of the Mar>dand permanent 
r<.‘gulatciry program under the Surface 
•Mining Control and Reclamation Act of 
1977. 

This notice cancels Ihe public hearing 
but does not alter the time and location 
at which the Maryland program and 
proposed amendments are available for 
pubKo inspection, or the comment period 
during which interested persons may 


submit written comments on the 
proposed program elements. 

date: The following hearing is 
cancelled: The public hearing on the 
proposed modifications to the Maryland 
program, December 18,1981. at 7:00 p.m. 

ADDRESS: Written comments should be 
mailed or hand-delivered to: Office of 
Surface Mining—Region I, Maryland 
Administrative Record. 603 Morris 
Street. Charleston, West Viiginia 25301. 

FDR FURTHER INFORMATION CONTACT: 
Christine M. Struminski, Assistant 
Regional Director, State and Federal 
Programs, Office of Surface Mining- 
Region 1.603 Morris Street Charleston, 
West Viiginia 25301; Telephone: (304) 
342-8125. 

SUPPLEMENTARY INFORMATION: On 
November 25.1961, notice of opportunity 
for public hearing on the proposed 
modiffcations to the Maryland program 
was published in the Federal Register 
(46 FR 37007-57808). The proposed 
modifications ere regulatory and 
statutory changes required by the 
Secretary of the Interior in his 
conditional approval of the Maryland 
program. 

The notice stated that any person 
interested in making an oral or written 
persentatioQ at the hearing should 
contact Ms. Struminski by December 9, 
1961, and that if no person contacted 
Ms. Struminski to express an interest in 
participating in the hearing by the above 
date the hearing would be cancelled. 

Because no one expressed an interest 
in attending the hearing by December 9, 
1961. the hearing has been cancelled. 

While there is no public hearing, 
interested persons may still submit 
written comments on the proposed 
program elements. Written comments 
must be received on or before 4:00 p.m. 
on December 28.1981. to be considered 
in the Secretary's decision on whether 
the proposed amendments satisfy the 
conditions imposed on the approval of 
the program. 

Written comments should be mailed 
or hand-delivered to: Ms. Christine 
Strumlnskit Assistant Regional Director 
Office of Surface Mining—Region 1.603 
Morris Street, Charleston. West Viiginia 
25301, 

Dated: December 10,1981. 

). S. Grilet, 

Acting Director, Office of Surface Mining, 

P'S CkML ti-Me2SfiMivi4-ei:«:4SMB| 

atujNO coos 4sis.as4i 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 122,123, 284, and 267 

tSW-FRL-2009-7) 

Hazardous Waste Management 
System; Public Meeting 

AGENCY: Environmental Protection 
Agency. 

action: Notice of public meeting. 

SUMMARY: This notice announces a 
public meeting to present the basic 
conceptual framework that KPA is 
developing for the hazardous waste land 
disposal regulations. This notice also 
describes the agenda for this meeting 
and procedures for submitting written 
comments. 

date: Monday. December 21.1981.9:00 
ajn. to 2:00 p.m. 

address: Room 1103, West Tower, 
Waterside Mall. 401 M Street SW.. 
Washington, D.C. 20460 

FOR FURTHER INFORMATION CONTACT: 

Ms. Eileen Claussen, Director, Office of 
Management, Information, and Analysis, 
Office of Solid Waste. U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, D.C 20460 
(202/755-9180). 

SUPPLEMENTARY INFORMATION: The 
purpose of the December 21,1983 
meeting will be to present to the 
r^ulated community and to the 
interested public the basic conceptual 
framework the Agency is developing for 
its hazardous waste land disposal 
regulations. EPA is holding this meeting 
with short notice due to the tight time 
frame the Agency is working under to 
comply with the November 13.1981, 
Federal District Court for the District of 
Columbia order to promulgate the land 
disposal regulations by February 1.1962 
(Civil Action No. 76-1688, 78-1715,76- 
1734, 76-1899). The Agency would like to 
obtain reactions from the public to the 
basic conceptual approach it is now 
pursuing. 

At the meeting, EPA will provide a flip 
chart presentation of the concept, and 
will have hard copies of the 
presentation available to those who 
attend the public meeting. Hard copies 
will also be available in the Office of 
Solid Waste Docket Room, Room 2636, 
and the EPA Library, Room 24U4. 401 M 
Street SW., Washington, D.C 20460, and 
in regional EPA libraries. 

Written comments will be reviewed 
by the Office of Solid Waste if they are 
















submitted no later than january 4.1982. 
Written comments should be mailed to 
the OSW Docket, at the above listed 
address. 

Dated: Deoainber tl« IMI. 

Christopher). Capper. 

AsMisUint Adminiitrator for tho Office of Solid 
Waste and Emergency Response, 

(FF Doc n-aseai Fll*d 12-14-ei: sm am) 

BitUMO cooe SMO-atMi 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Parta 80.81,82,83,84 
lOochet No. FEMA-FlA-801 
Federal Crtme Insurance Program; 
Proposed Revisions 

agency: Office of Federal Insurance 
Administration (FIA), Federal 
Emergency Management Agency 
(FKMA). 

action: Proposed rule.__ 

summary: These revisions to the 
Federal Crime Insurance Program are 
proposed to achieve the following 
purposes: Raise the premiums and 
deductibles charged for both residential 
and commercial business. The use of 
geographical territories for determining 
Insurance premiums Is eliminated and 
residential and commercial premium 
rates are made uniform for 
policyholders regardless of location, 
resulting in an additional increase In 
premiums for policyholders. The list of 
commercial classifications of businesses 
is revised to distinguish nonprofit 
organizations, such as churches, 
libraries, and public properties from 
commercial enterprises and to provide 
for a lower premium for the nonprofit 
organizations and higher rates for 
commercial businesses with greater 
than average exposure to crime losses. 
The protective device requirements are 
amended for some commercial 
businesses by requiring alarm systems 
and additional protective devices for all 
commercial businesses (except 
nonprofit), regardless of the amount of 
gross receipts. These regulations also 
provide more detailed and helpful 
instructions for calculating premiums 
and identifying the classification of 
businesses. 

The definitions of •‘named Insureds’* 
and insured premises under the 
residential policy are simplified and the 
term •‘conveyance of property” away 
from the premises as used In the 
commercial policy Is defined. Other 
revisions provide greater clarity to 
existing provisions and reflect program 
experience which has indicated the 
desirability of more precise terminology. 


DATE: All comments received on or 
before February 18,1982 will be 
considered before final action is taken 
on the proposed rule. 

ADDRESS: Persons wishing to comment 
should submit comments in duplicate to 
the Rules Docket Clerk, Office of the 
General Counsel Federal Emergency 
Management Agency. Washington. D.C 
2tM72. 

FOR FURTMER INFORMATION CONTACT. 
Robert J. DeHenzel, Federal Emergency 
Management Agency. Federal Insurance 
Administration. Donohoe Building. 500 C 
Street, Room 433, Washington, D.C 
20472. Telephone Number (202) 287- 
0600. 

SUPRtEMENTARY INFORMATION: These 
proposed amendments are the result of 
the experience gained in the ten years 
the Federal Crime Insurance Program 
has been in operation. 

The use of territorial differentials In 
premiums has had an inequitable and 
unjustifiable impact upon crime 
insurance policyholders whose exposure 
to crime is a result of factors beyond 
their individual control. The use of a 
uniform premium reflects the existence 
of a crime threat to all citizens wherever 
they may reside. However, the refining 
of the classifications for nonresidential 
properties takes into account certain 
differences In exposure which results 
from the differences In the merchandise 
or services offered. In general, the 
premiums resulting from these revisions 
will produce a higher level to offset the 
losses which have consistently 
exceeded the premiums collected. 
Certain terminology in the residential 
and commercial policies have lacked 
adequate definitions and these proposed 
regulations bring clarity to the policy 
provisions. These proposed regulations 
enable insureds to determine whether 
they are conveying property which can 
be covered under the insuring agreement 
of robbery “away from the premises” by 
defining when conveyance ceases. 

The definition of “premises” in the 
residential policy has lacked clarity and 
these proposed regulations make it clear 
that damage to the exterior of buildings 
such as houses or garages is required to 
establish burglary. The term “insured” 
in the current residential policy has 
enabled non-related persons to obtain 
greater amounts Of insurance at one 
residential household than wos 
available to related persons. These 
regulations provide uniform limits of 
insurance for each household. 

The definition of •‘premises” in the 
commercial policy has needed 
clarification, especially in the case of 
businesses which have buildings 
adjacent to each other on the same loL 


all of which relate to the operation of a 
single business. These proposed 
regulations enable coverage to be 
provided under a single policy. The 
classifications and rating of warehouses 
have proven difficult for insurance 
agents and these proposed regulations 
provide workable procedures for 
determining the correct premium. 

The significance of the annual gross 
receipts figure in the rating of 
commercial policies is emphasized In 
these proposed regulations and the 
consequences for material 
misstatements are clearly spelled out in 
terms of denial of claims and the voiding 
of policies. 

FEMA has determined that an 
environmental impact statement is not 
needed for this proposed rule. A copy of 
the finding of no significant impact and 
an environmental assessment is 
available at the above address. 

Accordingly. 44 CFR (Parts 8a 81.82. 
83 and 84 are proposed to be amended 
as follows): 

Part 80 heading is revised as follows: 

PART 80—DESCRIPTION OF 
PROGRAM AND OFFER TO STATE 
UCENSED PROPERTY INSURANCE 
AGENTS AND BROKERS ACTING ON 
BEHALF OF PURCHASERS OF 
FEDERAL CRIME INSURANCE 

|Sa4 (Amended) 

1. Section 00.4 entitled “Offer to Pay 
Commission to State Licensed Property 
Insurance Agents and Brokers for 
Submitting Applications on Behalf of 
Purchasers of Federal Crime Insurance” 
is amended by revising paragraph (c) to 
read as follows; 

• • * • • 

(c) Subfect to a minimum annual 
commission of Si 5 on each commercial 
policy and $5 on each residential policy, 
the specified commission percentage of 
the policyholder premium for both 
residential and commercial insurance 
coverages shall be the following: Initial 
policies 14% and for all renewal policies 
12%. The renewal commission rate shall 
apply to any property that has 
previously been insured under the 
Program unless the lapse of time since 
the termination of the previous policy is 
in excess of 6 months. The commission 
for any renewal policy shall be deemed 
payable only to the property insurance 
agent or broker, of record, if any. A 
change of agent or broker made at any 
time other than on a policy anniversary 
date must be accomplished by the 
submission of a new application with 
the applicable premium and a request 
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for the cancellation of the previous 
policy. 

• • • • • 

2. Section 8ty.6 entitled “Name apd 
Address of Serv icing Company** is 
revised to read as fonowr 

§ ftO.6 Name and address of servicing 
company. 

The following company has been 
designated to act as servicing company 
for the Federal Crime Insurance 
Program, National Con-Scrv Inc., t/a 
Safety Manogement Institute. Written 
communications with the servicing 
company should be addressed to 
Federal Crime Insurance. P.O. Box 
41033. Washingtoa D.C 20014. The toll 
free telephone number for the servicing 
company is a0O-a3S-4i780 and this 
number serves the continental United 
States. Puerto Rico and the Virgin 
Islands, except for Maryland and the 
Washington Metropolitan Area. In the 
Washington Metropolitan Area call 652- 
2637. In Maiyland. outside the 
Washington Metropolitnn Area, call 
collect 301-652-2637. 

PART 81—PURCHASE OF INSURANCE 
AND ADJUSTMENT OF CLAIMS 

§81.2 lAmendedI 

3. Section 81.2 entitled “EUgibflity 
Requirements Applicable to f^perty 
Owners'^ is amended by revising 
paragraph (c) to read as follows: 

• • » • • 

(c) Any material misstatement of fact 
in the application or in any form 
submitt^ at the time of any subsequent 
renewal may result in the voiding of the 
policy and the denial of any claim. 
Intentionally false or misleading 
statements, either in the application, at 
the lime of subsequent renewals, or in 
connection with any claim submitted 
under this program may also result in 
prosecution. 

4. Section 81.4 entitled 'Terms and 
condiHona of policy to govern** is 
amended by adding the following 
sentence to paragraph (r) thereof 

} 81.4 Terms and conditions of policy to 
govern. 

• * • • • 

(c) • • • Any iniuease in premium 
and or reduction in terms of coverage 
shall be applicable as of the effective 
date of such revision to all policies 
cancelled and rewritten within 90 days 
prior to the effective date of such 
revision unless such cancellation was 
made to accomplish an increase in the 
amount of insurance coverage or as a 
result of the removal of the insured to 
another premises. 

4a. Paragraph (d) of § 81.4 is removed. 


5. SecHon 81.7 entitled 
“Cancellations, modiffcatfons and 
renewals of coverage*' is amended by 
adding at the end of paragraph fc) the 
following sentence: 

§81.7 Canceilatioos, modificatfons and 
renewals of coverage. 

• • • • • 

|c) * * * The insurer may. at the 
request of the Insured, permit a 
retroactive cancellation of a poicy, but 
in no event shall such c^mceliation be 
effective earlier than thirty days before 
receipt by the insurer of such request in 
writing, and such cancellation shall 
apply only to the policy In force at the 
time of the receipt of such request. 

• • • • • 

5a. Section 81.7 is further amended by 
revising paragraph (d)(5] to read as 
follows: 

• • • • • 

(d) • • • (5) any other substantial 
failure to comply with the provisions of 
this subchapter or of the Insurance 
policy as determined by the insurer and 
stated in its notice of cancellation. 
Cancellations on any of the grounda in 
paragraph (d) (2), (3), or (4) of this 
section may. at the disertion of the 
insurer, be made retroactive to the date 
of application or renewal which 
immediately precedes the first known 
wrongful act Refunds of unearned 
premiums, if any. shaU be subject to 
offsets for the insurer's administrative 
expenses (including the pa]rment of 
agents' commissions, if any) in 
connection with the issuance of the 
policy, any inspections of the insured's 
premises and the expense of claims 
adjustment, if any. Cancellations by the 
insurer on the basis of paragraph (d)(5) 
of this section or as provided by 
paragraph (e) of this section shall be 
upon 30 days written notice, and the 
insured shall be entitled to a short rate 
refund of premium, if any. 

• • • • • 

5b. Section 81.7 is further amended by 
amending paragraph (f) by removing the 
last sentence, thereof. 

Section 61.7a entitled “Cancellations 
in order to renew** is amended by 
adding the following sentence to the end 
of paragraph (a) to read as follows; 

§ $1.78 Cancellations In order to renew. 

* * * “Cancellation and rewrite of 
coverage to take advantage of an 
impending rate Increase shall not be 
permitted." 


PART 82—PROTECTIVE DEVICE 
REQUIREMENTS 

6. Section 82.1 entitled “Definitions" 
is amended by adding a paragraph (|) 
which reads as follows: 

§ 82.1 Definitions. 

• • • • • 

(i) “Safe" it a non-portable money 
storage compartment which is 
reinforced with a minimuni of inch 

solid steel plate throughout, with the 
exception of the door, which must be at 
least one inch thick solid steel plate and 
equipped with a lock, which is on 
integral part of the door. 

7. Section 82.5 entitled "Inspection of 
commercial premises" is amended by 
revising paragraphs (c) and (d) and by 
revising the last sentence of paragraph 

(e) as follows: 

§ 82.5 Inspection of commercial premises. 

• • • • • 

fc) An insured whose commerdal 
premises is not one which Is required by 
§ 82.31 to be protected by any type of 
alarm system but who el^ts to utilize 
an alarm system may select particular 
accessible openings and exterior doors 
to be protected only by the alarm 
systems and may protect other 
accessible and exterior doors with the 
physical barriers specified in paragraphs 
(c) and (e) of §82.31. 

(d) Because the statement of annual 
gross receipts is a significant factor in 
the determination of the applicable 
protective device requirements os well 
as in the determination of the correct 
premium, the annual gross receipts 
figure reported on the application or at 
the time of renewal shall be verified at 
the time of the adjustment of any loss. 
The applicant or insured shall at the 
time make available any necessary 
documentation to substantiate the 
annual gross receipts figure reported. 

(e) * * * The Administrator may also 
in his discretion determine that the 
frequency and/or severity of 
occurrences of loss experience under 
any policy issued under the provisions 
of paragraphs (b) and (c) of this section, 
requires that as a condition of 
continuation of coverage or renewal of 
such policy the premises insured 
thereunder be protected by one or more 
of the protective devices described in 
paragraphs (a), (b), (ck (dj, |e). |f) (1). (2). 
and (3) of § 82.31. 

• • • • • 

7. Section 82.5 Is further amended by 
adding a paragraph (j) as follows: 

• • • • • 

(i) If an applicant occupies a premises 
jointly with other businesses, and there 
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exists no physical barrier separating the 
business of the applicant from the other 
businesses, the applicant may sUll 
obtain insurance coverage provided that 
the exterior boundaries of the premises 
that enclose the business of the 
applicant and the other businesses are 
protected in accordance with the 
protective device requirements 
applicable to the classification 
governing the applicant*a business. In 
such a case the applicant, as an insured 
will be responsible for the continued 
existence and maintenance and 
functioning of the required protective 
devices. For purposes of the burglary 
insurance coverage, the premises to 
which there must be forcible signs of 
entry is the overall premises confining 
the business of the applicant and the 
other businesses. As noted in { 83.22. 
the maximum limit of coverage which 
consists of $15,000 may not be increased 
by insuring several departments of a 
single business or institution at one 
premises as separate premises and this 
paragraph does not supersede S 83.22. 

{8241 (Amended] 

a S 82.31 entitled "Minimum 
Standards for industrial and commercial 
properties", paragraph (f) is revised as 
follows: 

• • • • • 

(f) The following types of 
establishments whose Inventories pose 
a particularly serious risk shall, as a 
minimum, in addition to the 
requirements of paragraphs (a), (b) and 
(d) of this section be protected by the 
type of alarm system indicated. If the 
system specified in (f)(1) of this section 
is not available in the community in 
which the premises are located, the type 
of system specified in paragraph (f)(2) of 
this section shall be permitted. 

(1) Central Station, supervised service 
alarm systems shall be required for the 
following businesses: 

(i) Auto Parts—No Service. 

(ii) Beer/Wine with Food Retail. 

(iii) Beer/Wine Wholesale. 

(iv) Cameras/Photo Supplies— 
Whoiesale/Retail. 

(v) C]othing/Men*8—Wholesale/ 
Retail. 

(vi) Clothing/Women's—Wholesale/ 
Retail. 

(vii) Drug Stores and Druggists* 
Sundries. 

(vlil) Drugs/Wholesale. 

(ix) Electrical Applicances—Sales/ 
Service. 

(x) Food Stuffs/Wholesale. 

(xi) Furriers—Relail/Wholesalc/ 
Manufacturing/Storage. 

(xii) Gasoline Service Station. 

(xiii) Cuns/Ammunition—Wholesale/ 
Retail. 


(xiv) jewelry—Retail/Wholesale/ 
Manufacturin^Storage. 

(xv) Liquor Sales—^Retail 

(xvi) Liquor—Wholesale. 

(xvll) Pawn Brokers. 

(xviii) Precious Metals—Storage. 

(xix) Precious Metals— 
Manufacturing/Wholesale/RetaiL 

(xx) Radio/TV/Stereo/Eleclronic 
Equipment—Whoiesale/Retail. 

(xxi) Record Shop. 

(xxii) Tobacco Dealers—Retail. 

(xxlii) Variety Stores. 

(2) Silent alarm.systems shall be 
reqii^d for the following businesses: 

(1) All Risks Not Otherwise Classified. 

(ii) Amusement Enterprises. 

(iii) Biliard/Pool Parlors. 

(iv) Coin and Stamp Shops. 

(v) Dry Cleaners. 

(vi) Garages/Auto Repair/Body 
Shop. 

(vii) Golf and Others Sports 
Professionals. 

(viii) Grocery Stores/Delicalessens/ 
Health Food Stores. 

(ix) Industrial Tool Supply. 

(x) Laundries. 

(xi) Meat/Poultry/Flsh Dealers. 

(xii) Offices/Business Machines/ 
Equipment. 

(xiii) Photographers Studios. 

(xiv) Specialized Clothing 
(Sportswear, Lingerie. Accessories, 
etc.)—Other than usual outwear. 

(xv) Tavern/Bar/Loungc. 

(xvi) Wig Shops. 

(3) Lo€:al alarm systems shall be 
required for the following business: 

(i) Antique Store. 

(ii) Art Gallery. 

(iii) Auto Sales/Service. 

(iv) Gothing Manufacturer. 

(v) Gubs. 

(vi) Discos/Dance Halls/Pavilllons. 

(vii) Health Clubs/Spas/Massage 
Parlors. 

(viii) Motorblkes/Bicycles/Mopeds. 

(lx) Radlo/TV/Stereo/Eloctronic 
Equipment—^rvlce Only. 

(x) Restaurants. 

(xi) Sports Goods—General. 

(xii) Vending Machines— Sales/ 
Rentals. 


PART 83—COVERAGES, RATES AND 
PRESCRIBED POLICY FORM 

9. Section 83.1 entitled "Description of 
residential coverage*' is amended by 
adding at the end of paragraph (c) the 
following additional sentences, which 
read: 

{83.1 Description of residsntiaa covsrsgs. 
• • • • • 

(€)••• 

A mobile home used as a residence 
may be insured on a residential 


application form provided the mobll 
home has b^n rendered immobile on a 
permanent foundation and anchored to 
resist flotation or lateral movement. A 
residential premises own or leased by a 
business, corporate or otherwise, may 
not 1^ insured under a residential 
policy. A model home held for eventual 
sale may not be Insured under a 
residential policy. A storeroom used for 
temporary storage of personal property 
not pertaining to a business may be 
insured under a residential policy, 
provided that the storage area is 
surrounded by physical barriers which 
separate it from other storage areas 
available to other persons and that the 
storage area utilized by the insured 
complies with the protective device 
requirements applicable to residential 
premises. 

10. Section 83.2 entitled "Limits of 
residential coverage" is revised to read 
as follows: 

{ 83.2 Limits of residential covereQe. 

The residential policy may be written 
In amounts not less than $1000 and not 
in excess of $10,000 for each insurable 
premises. An insurable premises Is 
defined as a physically separate area 
occupied for residential purposes by one 
or more persons who are permanent 
members of a single household. The 
$10,000 limit of coverage for each 
insurable premises may not be 
increased by subdividing the premises 
shared by members of a common 
household. Any amount of insurance or 
fraction thereof, above a specified limit 
shall be charged the applicable rate for 
the next higher limit of coverage. 
Specified limits of coverage are set forth 
in { 83.4. 

10a. The first sentence of { 83.3 
entitled "Amount of residential policy 
deductible'* is amended by changing 

.S50 for each loss occurrence, or 5 

percent of the gross amount of the loss, 
whichever is greater, * * *" to read 
"$250 or 5% of the gross amount of the 
loss, whichever is greater." 

11. Section 83.4 entitled '^Residential 
crime insurance rates" is revised to read 
as follows: 

{ 83.4 Residential crime Insurance rates. 

The specified limits of coverage and 
applicable annual premiums for 
residential crime insurance coverage are 


as follows: 


1 AnnuiS 

prwmjm 

flfMA ^ 

iso 


70 


90 

T.'OpO -- 

110 

lO/JOO - .- . - 

120 
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faa.6 lAm^fKled] 

12. SecUon 83.5 entitled ''Required 
residential policy form" is amended by 
revising the Insuring Agreement U, 
Damage, to read as follows; 

• • • • • 

IL Damage, To pay for damage to the 
premises and to the Insured property by 
burglary and larceny Incident thereta or 
robbery, including observed theft, or attempt 
threat, and for damage to the interior of that 
portion of any building occupied by the 
named insures household at the premises 
and to the insured property therein or away 
from the premises by vandalism or malicious 
mischief which occurs during a burglary or 
robbery, provided that with respect to 
damage to the buildina an insured is the 
owner thereof or is liable for repairing such 
damage. 

With respect to loss occuiring at any part 
of the premises not occupied exclusively by 
the named fnsiued’s household, this Insuring 
Agreement applies only to property owned or 
used by an insured. 

12«. Insuring Agreement IV is 
removed and Insuring Agreements V 
and VI are renumbered as Insuring 
Agreements IV and V. 

12b. The Residential Crime Insurance 
Policy is further amended by revising 
Insuring Agreement V as renumbered to 
read as follows: 

V. PoUcy period, territory. This policy 
applies only to losses which occur during the 
policy within a state, the District of 
Columbia, the Commonwealth of Puerto Rico, 
the Virgin Islands, the territories and 
possessions of tha United States and the 
Trust Territory of the Pacific Islands. 

12a The Residential Crime Insurance 
Policy is further amended by revising 
subparagraphs (a) entitled "Named 
Insured" and (b) "Premises" of 
Paragraph 1 entitled "DeHnitions" of the 
section entitled "Conditions" to read as 
follows: 

I. Defimtione —(■) Named Insured. ''Named 
Insured" means the insured named in the 
appUcation. "Insured" means the named 
insured and any person while a permanent 
member of the insxired's household, other 
than a residence employees. 

(b) "Premises" means the premises 
designated in the appUcation and includes 
garages and other outbuUdings aeddentaJ 
thereto. 

• • • • • 

12d. The Residential Crime Insurance 
Policy is further amended by revising 
Paragraph 11 entitled "Cancellation" of 
the section entitled "Conditions" to 
include two additional sentences to be 
inserted after the first three sentences of 
that paragraph which read as follows: 

II. CarweJJation. • • • The mailing of a blU 
by the insurer, notifying an insured that his 
failure to pay an instoUment or renewal 
premium in sufficient time for it to be 


received by the insurer, or postmarked by the 
United Slates Postil Service, on or before the 
due date stated In the biU will cause the 
policy to terminate on said due dale, shall 
constitute the mailing of a notice of 
cancellation when payment is not received or 
postmarked as spedficd above. The malting 
of such a notice of cancellation to the mailing 
address shown on the policy and/or 
apolication. either separately or as a part of a 
bill for installment or renewal premium, shall 
be sufficient and conclusive proof of notice to 
the insured. • • • 

• • • • • 

13. Section 83.22 entitled "Limits of 
commerical coverage" ia revised to read 
as follows: 

I S3.22 Limits of coverage and mimber of 
applicatlooa required. 

The Commercial Crime Insurance 
Policy may be written in amounts not 
less than $1,000 and not In excess of 
$15,000 for each insured premises. The 
maximum limit may not be inaeased (1) 
by insuring several departments of a 
single business or institution at one 
insurable premises as separate 
premises, or (2) by establishing separate 
businesses for different portions of 
business operations having a common 
majority ownership which are located at 
one insurable prer^ses. P.ach $1,000 of 
insurance or firaction thereof shall he 
charged the applicable rate for the full 
$1,000 of Insurance coverage. Insurable 
premises is deHned as one premises or 
portion thereof utilized for the purpose 
of conducting the business of the 
insured. Two or more buildings which 
are adjoining and have a common 
connecting door or passageway are 
considered one building and should be 
included in one application. Multiple 
rooms or floors within one building are 
considered one premises and should be 
specifically enumerated on one 
application. Physically separate 
buildings or portions thereof must be 
covered on separate applications using 
the appropriate IRS number, with a 
different suffix on each application, in 
order to identify multiple premises of 
one business. Ihe commercial policy • 
form must be used for residential 
properties owned or leased by a 
business, incorporated or otherwise and 
for model homes. Such risks must meet 
commercial protective device 
requirements. If on insured shares a 
remises with one or more other 
usinesses but there is no physical 
barrier meeting protective device 
requirements to separate the business, 
the insured is entitled to coverage with 
limitations as described in §§ 82.5(i) and 
83.22. 

14. Section 83.23 entitled "Amount of 


commercial policy deductible" is revised 
to read as follows: 

i 83.23 AnK>unt of oocnmoroial poicy 
deductible. 

(a) The Commercial Crime Insurancte 
Policy for industrial and commercial 
risks shall be subject to a deductible in 
the following amounts for each loss 
occurrence or 5 percent of the gross 
amount of the loss, whichever is greater, 
in accordance with the following 
categories of annual gross receipts (or 
operating budget, if applicable): 

_ S250 

Um Vwv S300.000 ID S4M.SM _ 350 

LM* $S00jD0 and itowa_ 600 

(b) The Commercial Crime Insurance 
Policy for non-profit or public property 
risks shall be subject to a deductible in 
Ihe amoimt of $2^ for each loss 
occurrence of 5 percent of the amount of 
loss, whichever is greater. 

15. Section 83.24 entitled 
"Classiflcatjon of commercial risks" is 
revised to read as follows: 

S 83.24 ClassHIcatloo of commercial riaka. 

(a) The governing factor in 
determining the risk classification 
applicable to a particular premises is the 
kind of business being conducted by the 
insured at that location. If there is no 
specific kind of business applicable to 
the risk, then the kind of merchandise 
inventoried and held for sale governs. 
Such risks take the classification of the 
merchandise or inventory which 
generates the majority (51% or more] of 
the annual gross receipts of the 
business. For example, a candy store 
carrying an incidental line of tobacco is 
still classified as a candy store. The 
exception to this rule is that any store in 
the Continental United States that 
carries any liquor (other than wine and 
beer) shalJ be classified as a liquor store 
regardless of the amount of liquor 
carried. If 51% or more of the gross 
receipts of a restaurant are generated by 
the sale of alcoholic beverages, 
excluding wine and beer, it shall be 
rated as a tavern. Any change in 
classification roust be reported to the 
insurer through the servicing company. 

(b) Individual concessionaires 
operating within a premises are 
classified according to the business or 
merchandise of the concessionaire. 

(c) Warehouses and/or other storage 
areas shall take the classification of die 
merchandise or inventory comprising 
the majority value of the contents. 

(d) The following business 
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claasificationt shall be applicable to the 
Commercial Crime losurance Policy: 

CLAS8m:ATIOHa.--aASSES UN0€P THE COM- 
MEROAL Crime Insurance Pouor are 
Classifcd AS Follows 
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16. A new section to be designated 
i 83.24a entitled “Gross Receipts*' Is 
added: 


fS3.24a Qroes receipts. 

The annual gross receipts figure of a 
business is us^ as a significant factor 
in calculating the annual premiunu In 
determining the applicable protective 
device requirements for commercial 
burglary coverage and for determining 
the deductible applicable to any loss. It 
is therefore material to the issuance of a 
policy and must be correctly stated. 
Misstatement of gross receipts at the 
time of application or any subsequent 
renewal will cause the policy to be 
voided and any claim denied Cross 
receipts must 1^ verified at the time of 
adjustment of any loss. Renewal 
payment of a Commercial Crime 
Insurance Policy will not be accepted 
and the policy remewed unless the 
current gross receipts figure Is submitted 
with the premium payment Failure to 
submit the gross receipts figure may 
result in a lapse of coverage. The 
following guidelines are applicable in 
determining the correct annual gross 
receipts figure to be reported. 

(a) The annual gross receipts figure 
should be Uken ^m the most recent 
annual Federal Income Tax Return (or 
comparable tax return in Puerto Rico 
and Virgin Islands) filed prior to the 
date of the application or renewal date. 
The figure is applicable to the policy for 
a period of one year and the policy will 
not be changed in tenn to reduce or 
increase the premium because of a 
reduction or increase in gross receipts. 

(b) A new business that has not as yet 
filed an annual Federal Income Tax 
return (or comparable tax return in 
Puerto Rico and Virgin Islands) shall 
Insert the words “under $100,000.“ 
However* an applicant is not considered 
to be a “new business** If any of the 
owners or officers of the business have 
been owners or officers of any similar 
business previously operated at the 
same address. In such a case the annual 
gross receipts figure as listed in the most 
recently filed income tax return of the 
former business should be used, if 
available. If such figure is not available, 
an estimate by the infured*s accountant 
of the annual gross receipts reasonably 
anticipated during the first year of 
operation vrill be accepted. 

(c) A non-profit or public entity that 
has no gross receipts or whose annual 
operating budget exceeds the gross 
receipts shall report its operating budget 
rather than gross receipts. 

(d) The gross receipts figure for a 
bank or other financial Institution shall 
be the total income line of the tax return 
as derived from dividends. Interest, 
investment income, capital gains and 
other income. If several branches of one 
Inzsiness are covered, the total income 


shall be divided equally among the 
branches insured. 

(e) The gross receipts figure for a real 
estate, property management or similar 
type of business shall be the ‘Total 
Income'* line of the tax return as derived 
from interest rents, capital gains, other, 
etc. 

(f) A warehouse shell report the total 
gross receipts of the store It supplies. If 
a warehouse supplies more than one 
store, it shall report the sum of the gross 
receipts figures for all the stores it 
supplies. U more than one warehouse 
supplies one store, the gross receipts 
figure applicable to the store shall be 
apportioned among the warehouses 
according to the percentage the value of 
merchandise supplied by each 
warehouse bears to the total value of 
merchandise supplied. 

(g) if an insured has multiple premises 
as defined in { 03.22, the gross receipts 
of the total business shall be divided 
among the various locations in 
accordance with the percentage of the 
total gross receipts generated by each 
location. 

(h) If an insured premises is regularly 
utUized as a coUeefion center for 
performing accounting or bookkeeping 
functions with respect to the receipts 
delivered from two or more other 
insured premises, resulting in the 
accumulation of the combined receipts 
from such other premises at one 
location, the gross receipts for such 
location shall be determined by using 
the sum of the gross receipts amounts of 
all the other insured premises from 
which receipts are received. Further, if 
such insured premises is regularly 
utilized as a collection center from 
which there is accumulated money or 
property for distribution to one or more 
other insured premises, the gross 
receipts for such location shall bo 
determined by using the stim of the 
gross receipt amounts of all the other 
insured premises to which distribution is 
made. 

(i) Any questions regarding gross 
receipts should be referred to the 
servicing company listed in § 80.0 of this 
chapter, 

17. Section 83.25 entitled “Commercial 
crime Insurance rates** Is revised in Its 
entirety and reads as follows: 

§ 83,25 Commercial crims InszirarKe rstss. 

(a) All commercial premises with 
annual gross receipts under $300,000 and 
meeting the protective device 
requirements of the program shall 
receive a premium credit as follows: 

(1) Central or Silent Alarm 30% 

(2) Local Alarm 15% 
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(b) Fremiuin rates for Commercial 
Crime Insurance Policies for risks 
having annual gross receipts of less than 
$5,000,000 shall be determined by 
reference to the rate charts contained in 
paragraph (f) of this section. The annual 
gross receipts iihall be determined in 
accordance with { 83.24(a). 

(c) Oplwn. h An applicant may apply 
for insurance coverage under all of the 
Insuring Agreements I. II. IIL IV. V, VI. 
VII and Vlll of the Commercial Crime 
Insurance Policy, Agreements I and II 
deal with Robbery and Observed Theft 
Inside and Outside the Premises. 
Agreements V and VI deal with Burglary 
and Robbery of A Watchman and Safe 
Burglary. Agreementa 111 and VII deal 
with Damage and Agreements IV and 
Vm limit coverage to losses occurring 


within the several states, the District of 
Columbia, the Commonwealth of Puerto 
Rico, the territories and possessions and 
the Trust Territory of the Pacific Islands. 
This package provides a aniform Umit of 
coverage for all Agreements and is 
referred to as Option t 

(d) Option Z An applicant may apply 
for insurance coverage under only 
Insuring Agreements L 11. Ill and IV of 
the Commercial Policy dealing with 
Robbeiy and Observed Theft Inside and 
Outside the Premises and Damage 
Resulting From Losses under Insuring 
Agreementa I and II only. Such coverage 
shall be referred to as Option 2. 

(e) Option 3, An applicant may apply 
for insurance coverage under only 
Insuring Agreements V, VI. VII and VUI 
of the Commercial Policy dealing with 


Burglary or Robbery of a Watchman and 
Safe Burglary and Damage Resulting 
from Losses under Insuring Agreements 
V and VII only. Such coverage shall be 
referred to as Option 3. 

(0 Option 4, An aj^licant may apply 
for varying limits of insurance coverage 
under both Option 2 and Option 3 but 
only in the same policy. Both Options 2 
and 3 must be applied for at the same 
time. If one of these options has already 
been selected the other option may be 
added upon a renewal or upon rewriting 
the original policy to add the new 
option. 

(g) The fallowing rate tables shall be 
used to determine rates for risks having 
annual gross receipts of less than $S 
million annually: 
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Part tV.—CosMiCRCtAL Crime Insurance Rates 
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Part rv.—C ommercial Crwie Insurance Rates—C ontinued 
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Part IV.—Commepoal Cri»i/ie Insurance Rates— Continued—Continued 
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Part IV.—Commercial Crime Insurance Rates—C ontinued 
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Schedule 2 

Part IV.—Commercial Crime Insurance Rates 
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pAirr rv.—COMMERCiAi. CRtM£ INSURANCE RATES— Continued 



Part IV.— Commerical Crumie Insurance Rates— Continued 



Schedules 

Part tV.—C ommeroal Crime Insurance Rates 



Part IV.—Commercial Crime Insurance Rates—C ontinued 
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Part IV.—Commeroai Crime Insurance Rates—C ootinood 
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(h) The following procedure shall be 
used to determine (he annual premium 
rates for commerical risks having annual 
gross receipts in excess of S5 million. 

(1) The base rate for the first $1,000 of 
combined burglary and robbery 
coverage (Option 1) shall be .(X)01 of 
such annual gross receipts or operating 
budget, if applicable, multiplied by 5.00. 
Section 83.24(a) should be referred to for 
determinates of gross receipts or 
operating budget. 

(2) Rates for limits of coverage higher 
than $1,000 shall be determined by 
applying to the premium base derived in 
accordance with paragraph (h)(1) of this 
section the appropriate higher limits 
factor from the following table for the 
applicable amount of coverage. 
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(3) The annual premium for combined 
coverage under Option 1 shall be 100 
percent of the premium rate computed 
under paragraphs (h)(1) and (2) of this 


section rounded to the next higher 
whole dollar that is evenly divisible by 
2 . 

(4) The annual premium for coverage 
under Option 2 shall be 60 percent of the 
premium rate computed under 
paragraphs (h)(1) and (2) of this section 
rounded to the next higher whole dollar 
that is evenly divisible by 2. 

(5) The annual premium for coverage 
under Option 3 shall be 50 percent of the 
premium rate computed under 
paragraphs (h)(1) and (2) of this section 
rounded to the next higher whole dollar 
that is evenly divisible by 2. 

(6) The annual premium for coverage 
under Option 4 shall be the sum of the 
applicable premiums for the Individual 
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coverage under Option 2 and the 
coverage under Option 3. computed 
under paragraphs (h)(4) and (5) of this 
section* 

$•326 (Amended] 

18. Section 63J28, paragraph (b) 
entitled ''Commercial Crime Insurance 
Policy Form" is amended in the 
followiM respects. 

18a. Tne paragraph entitled "Insuring 
Agreements** is revised to read as 
follows: 

Option 1 includes insurance coverage 
under all of the individually numbered 
Insuring Agreements listed under the 
heedJngi Option 2 and Option 3. thus 
constituting a combination of equal amounts 
of robbery and burglary insurance coverage. 

Option 2 includes insurance coverage only 
under the Individually numbered Insuring 
Agreements 1* 1I« 111 and IV listed below. 

1. Robbery^ Including Observed Theft 
inside the ^mises named in the opplicatkut 
To pay for loss ^ robbery or observed theft 
of money* securities, merchandise* furniture* 
fixtures* and equipment within the named 
premises. 

n. Robbery, Including Observed Theft. 
Outside of the Premises named in the 
application during the course of conveyance 
by a messenger of insured property. To pay 
for loss by robbery or observed th&ft oi 
money, securities, and merchandise. 
Including the wallet or bag containing such 
property while such property it in 
conveyance hy the insured or his messenger 
outside the named premises, but no payment 
shalJ be made for any loss in excess ^ $5,000 
except when the insured or his messenger is 
accompanied by a guard armed with a 
firearm. The person carrying the insured 
property and the armed guard cannot be the 
same person. 

This Insuring Agreement Includes theft 
from a night depository but only if a deposit 
of money has been made at a night 
depository of a banking institution by a 
bonded armored car messenger service. 

ill. Damage, To pay for damage to the 
named premises and to money, securities* 
merchandise, furniture, fixtures and 
equipment within the named premises* by 
robbery* or attempt thereat, provided the 
insured Is the owner thereof or is liable for 
such damage. 

fV, To pay for losses under Insuring 
Agreements I. II and III only when occurring 
during the policy period within a state, the 
District of Columbia, the Commonwealth of 
t^ierto Rico, the Virgin Islands and such other 
territories or possessions of the United States 
including the Trust Territory of the Pacific 
Islands. 

Option 3 includes insurance coverage only 
under the Individually numbered Insuring 
Agreements V, Vk Vll and VIII listed b^low. 

V. Burglary, Bobbery of a Watchman. To 
pay for loss by burglary and larceny incident 
thereto or by robbery of a watchman* while 
the named premises are not open for 
business, of merchandise, furniture, fixtures 
and equipment within the named premises 
providad that this Insuring Agreement does 


not extend to the lost of money or securities 
or to cash value in excess of $50 for any item 
of fewelfy unless such property ia forcibly 
axtracted from a locked safe as provided 
under Insuring Agreement VI entitled ‘‘Safe 
Burglary" %vhich follows: 

VL Safe Burglary. To pay for loss by safe 
burglary and larceny incident thereto of 
money, securities and merchandise within the 
named premises while the premises arc not 
open for business, but no payment shall be 
made for a loss in excess of $5,000 except 
with respect to loss by safe burglary of a safe 
rated for burglary resistance as Qass E or 
better weighing at least seven hundred and 
fifty pounda or securely anchored to the floor. 

VlL To pay damage to the named premises 
and to money, securities, merchandise, 
furniture, fixtures and equipment within the 
named premises by burguJary* robbery of a 
watchman, safe burglary or attempt thereat 
provided the insured is the owner thereof or 
is liable for such damage. 

Vm. To pay for losses under Insuring 
Agreements V, VI. and Vll only when 
occurring during the policy period within a 
state, the District of Columbia, the 
Commonwealth of Puerto Rico, the Virgin 
lalanda and such other territories or 
possessions of the United Slates, including 
the Trust Territory of the Pacific Islands. 

Option 4 shall include insurance coverage 
under all of the individually numbered 
Insuring Agreements listed under the 
headings Option 2 and 3 but conatituting a 
combination of unequal amounts of robbery 
and burglary insurance coverages. 

18b. *1110 paragraph entitled 
**Exclusiotis" is amended so that 
paragraph (a) reads as follows; 


This policy does not apply; 

(a) to loss due to emb^lement or to 
any fraudulent, dishonest or criminal act 
by any insured, a partner therein, or an 
officer, employee, director, trustee or 
authorized representative thereof while 
working or otherwise and whether 
acting alone or in collusion with others; 
provided that this exclusion does not 
apply to robbery or safe burglary by 
other than an insured, an officer or a 
partner thereof. 


18c. The paragraph entitled 
"Exclusions** is amended to add the 
following paragraphs (g). (h), (I), (j). and 
(k). 


• • • • • 

(g) To lots of personal property of (1) the 
insured, an officer or partner thereof. (2) a 
permanent member of the household of on 
insured. (3) an employee of an insured; 
provided that this exdusion does not apply if 
such personal property ia used in furtherance 
of the conduct of ^e insured's business. 

(h) To loss of any vehicle having four or 
more wheels designed to be operated on any 
highway and for which a motor vehicle 
registration is required for such use. 


(i) ITo loss from burglary or safe burglary at 
any embassy or consulate of any govemroent 
other than that of the United States. 

U) To loss from buigUry or safe burglary at 
any named premises which is vacant for a 
period of more than 00 days. 

(k) To loss of property of a business [other 
than the insured's Imsiness) that |ointly 
occupies the named premises with the 
insured but whose business area is not 
separated from the insured's business area by 
a physical barrier. In such an instance the 
Insured shall not be deemed liable to any 
persons for the property of the other business 
or businesses despite the location of such 
property in the same premises named by 
insured In his or its location. 

• • • • • 

18d. Paragraph 1 of the Commercial 
Insurance Policy under the heading 
"Conditions** and entitled *'Deflnilions** 
is amended to revise paragraph (e) 
entitled "Messenger" to read as follows; 

• • • • • 

(e) Messenger, "Messenger" means the 
insured a partner therein, an officer thereof, 
or any employee thereof who is In the regular 
service of and duly authorized by the insured 
to have the care and custody of the insured 
property outside the premises. In addition 
"messenger" includes a bonded professional 
guard and an employee of a bonded armored 
car service. 

18o. Paragraph 1 of the Commercial 
Insurance I^licy under the heading 
"Conditions** and entitled "Definitions" 

Is further amended to add a new 
paragraph (f) in place of the current 
paragraph (f) which is relettered as 
paragraph (g) and the current 
paragraphs (Q. (g). (b). (i). (j), (k). and (1) 
are thus relettered as paragraphs (g). (h)« 
(1).(J). (k). (1). and (m). The new 
paragraph (Q reads as follows: 

• • • • • 

(f) In Conveyance. Monuy, securities or 
merchandise is in conveyance while being 
transported by the insured or his messenger. 

If the transportation is interrupted for any 
purpose which Is not incidental to or in 
furtherance of the transportation of the 
money or property lo its destination, the 
conveyance ceases. Any merchandise offered 
for sale by the insured or messenger at a 
location other than the premisea named in the 
policy ia not in conveyance. However, the 
tale of an Item of merchandise or the 
performance of a service, other than check 
cashing, related lo the insured's business 
outside the premisea which causes the 
insured or messenger lo collect money from o 
customer is deem^ inddental to and in 
furtherance of the transportation of money to 
its destination and the money thus collected 
and any other money ia and remains in 
conveyance. 

Conveyance la interrupted and coverage 
ceases when (1) the money, securities or 
merchandise is delivered into and possession 
relinquished at any premises other than the 
premises named in the policy, or (2) the 
money is deposited in a bank, or (3) when an 
insured or a messenger collecting money. 










ftecurlliet or mctchandiw previously 
accumulated for his pickup, from more than 
one location remains with such property In 
any location for any Ihne longer than 
reasonably necessary for him to take custody 
of such property, or (4) when an Insured or a 
messenger transporting money, securities or 
merchandise urlllfuny and knowingly 
undertakes any activity that Increases the 
likelihood of his being exposed to robbtriy or 
reduces his nbfllty to curry out his 
responsibility for the custody of the money or 
property. 

• • • • • 

I8f. Tbo new paragraph (m) as 
releltered is revised to reed as (btlows: 

• • • • • 

(m) Safw, A sale is a noii'portable money 
stora^ oompartfsisil not on wheels, which is 
reinlbroed with a urimmam of V(i inch solid 
steel plata throughout, with the exception of 
the door which must be at least ona Inch 
thick, solid steel plate and equipped with a 
lock which is an integral part of the door. 

A Class K Safe means a steel safe having 
walls at least 1 Inch thick and doors at lees! 1 
and Vfc Inches thick, or a vault of steel el least 
Vi Inch thld; or of relnforoed concrete or 
stone at least 9 inches thkk or of non- 
reinforced concrete or stone a t leas t 9 inches 
thick or of non-reinfofced concrete or stone 
at least 12 Indies thick* with steel doors at 
least I and V% inches thick. 

• • • • • 

17g. A new paragraph (n) Is added 
and reeds as foQows: 

• • • • • 

(nl Merdismfiae Indudet cuftomer^s 
property heW for repair or other such work. 

• • • • • 

18h. P a r ag r a ph 2 of the Coramerdal 
Inanrance Policy entitled -Ownership of 
Property: Interests Covered** is amended 
to remove the words -whether or no! the 


insured Is liable for the logs thereof and 
is revised to reed as foUosvs: 

• • • • • 

2. Omtefship of property: inUuosto 
covered. The insured property may be owned 
by ihc insured or held by him in any capacity, 
provided, that the Insurance appUos only to 
the interests of the insured in such property, 
including the insurmfs liability to otbars, and 
does not apply to tho interest of any other 
person or onanisntioo in any of said property 
unless included in the insurod’s Proof of Voss. 
• • • • • 

191. Paragraph 6 of the Commercial 
Insurance Policy entitled 'Insured s 
duties when toss occurs- Is revised to 
read as follows: 

• • • • • 

& inwund*M dutwe whoo hm oocotm. Upon 

knovrledge or diaawafy of loss Of of an 
occurrence which may give fim to a claim for 
loss, the Insured shall: la) Give notice thereof 
as soon os praoticebla to Isw anibfceineni 
aolhorities. (b) file notice of lose with iho 
insurer directly or througb the insured s agent 
or broker vdthln thirty (3(9 days aflar 
discovery of lose, and |c) file a delallod 
slgBed Proof of Loss and all documanlalion 
necessary to sabstantiatc the loss wllh the 
insurer's authorised adiuster within sixty (60) 
days of ooeMnencament of the adfustmenl 
process. Such docuinenUtioa shall owel all 
requirements spedfiad in Condition 4. 

Upon the tosurer's request, the Insured and 
every ciaimnnt hereunder ahall sahmit to 
examination by the inaurer. subscribe the 
same under penalty of IS U.S.C. 10(X)t 
pertaining to fraud and falae representation, 
and produce eU pertinent recorda. all at such 
reasonable times and placea as the Insurer 
shall designate, and s^ll cooperate with tho 
Insurer In aH matters pertaining to loss or 
claims with respect thereto. 


10j, Paragraph 14 of the Commercial 
Itisurance Policy entitled -Assignment 
is revised to read as follows: 

• • • • • 

14. Assi^nwnL Assignment of interest In 
claim pa>Tnenti to a financial histlluticm or 
other pereofi may be made, but only upon 
advdhee approval by the Ineurer which will 
be given upon receipt of a wrltWo request 
signed by the Insured The insufar's coosent 
will be confirmed by a writtoa eodomeoiont 
If the insined dies while this poU^ ia to 
force, tho benefits of thU policy and aU 
coverage thereunder shall apply with respect 
to the InsmecTs legal representaUon: unless 
the inaurer sbull have been nofflied In writing 
of the death of the insured any notice of 
cancellatiun addressed to the Insured named 
(q the appUcatuin and mailed to the address 
shown to this policy shall he suHicUint to 
effect cancellaUoo of tills policy. 


part 84—classification OF 
TERRITORIES IREMOVEOl 

19. Part 64 hi removed in its entirely. 

(Title Xil of the Housing and Urban 
Development Ac! of 1900 (Pub. L 96-486. 86 
Slat 476); Raorganizatlon Plan No. 3 of 1978 
(43 FR 41943) and Executhra Order 12127, 
dated )darcb 31,1979 (44 FR 19367) and 
Delegation of Authority to Federal Insurance 
Administrator (44 FR 20063)) 

Issue date; November 2.1661. 
fames M. Rose, fr., 

Actuis Admintstroior, Fttiero! iimimnco 
Administration. 

(re Due as-saiss VM iJ-is-sL sas 

aiLUNQ coot sns-as-M 
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Notices 

Federal Register 


VoL 48. Na 240 


Tuesday, December 15. 1981 


His 9ectk)n of Iho FEDERAL REGISTER 
contains documanta oChor than rules or 
proposed rules that are applicable to the 
pubtta Notices of hearings and 
r vestigationt. commrttee meetings, agency 
deciaioni and rutings. dologatlons of 
authortly. filir^ of petitlorts and 
dppHcationa and agency statements of 
organization arKj functions are examples 
of documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 

Agficuttural Stabilization and 
Conservation Service 

Tobacco Marketing Quotas for 
Marketing Years for Fire-Cured (Type 
21), Fire-Cored (Types 22*23), Dark 
Air-Cured (Types 35-36), Virginia Sun- 
Cured (Type 37), Cigar-Binder (Types 
51-52), and Cigar-Filler and Cigar- 
Binder (Types 42-44; S3-SS) 

aqemcy: Agricultural Stabilization and 
Conservation Service, USDA. 

Acnafi: Notice of proposed 
determina lions. 

SUMMARV: The Secretary of Agriculture 
if required by the Agricultural 
Adjustment Act of 1936, as amended, to 
dptermine and announce by February 1. 
1982, the amounts of the national 
r'larketing quotas for fire-cured, dark 
air-cured. V^lrginia sun-cured, cigar- 
binder, and cigar-filler and cigar-binder 
kinds of tobacco for the 1982-63 
marketing year. The public is invited to 
submit ivritten comments, views and 
n commendations concerning the 
determination of the national marketing 
quotas for such kinds of tobacco, the 
r ferendums to be held, and other 
related matters. 

OATES: Comments must be received on 
or before January 15,1982 in order to be 
assured of consideration. 
aooresses: Send comments to the 
Director, Analysis Division, ASCS, U.S. 
D^^paiUnent of Agriculture, P.O. Box 
2415. Washin^on. D.C 20013. AU 
written submissions mode pursuant to 
the notice %v{ll be made available for 
public inspection from 8:15 a.m. to 4:45 
P<m, Monday through Friday, in Room 
2741-South Building. 14th and 
independence Avenue. SW„ 
Wiishlngton, D.C. 

^OR fuatheh information contact: 
l^oberl L Tarezy, Program SpecialisL 
Analysia Division, ASCS, Room 3736 


South Building. P.O. Box 2415, 
Washington. D.C, 20013, (202) 447-5187. 
The Preliminary Regulatory Impact 
Analysis describing the options 
considered tis developing this notice and 
the impact of implementing each option 
is available on request from Robert L 
Tarezy. 

SUPPLEMENTARY INFOWMATIOH; This 
notice has been rcvTcwed In conformity 
with Executive Order 12291 and 
Secretary's Memorandum 1512-1 and 
has been classified as “not major,** It 
has been determined that the 
implementation of these determinations 
will not result in: (1) An annual effect on 
the economy of SlOO million or more; (2) 
major increases in costs for consumers, 
individuals, industries. Federal. State or 
local government agencies or geographic 
regions; or (3) signlHcant adverse ejects 
on competition, employment, 
investment, productivity, innovation, or 
on the ability of the Um'tcd States based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.. 

I have detormined that an emergency 
exists which warrants less than a 60-day 
comment period on this proposed action 
because producers need to know as 
soon as possible the amount of the 1962- 
83 national marketing quota for these 
kinds of tobacco so that they can make 
plans for next year's crop which begins 
in the spring. For this reason, comments 
must be received by January 15.1982, to 
ensure consideration. • 

The title and number of the Federal 
Assistance Program that ihia notice 
applies to is: Title-—Commodity Loan 
and Purchases: Numbor-l0^051, as set 
forth In the Catalog of Federal Domestic 
Assistance. This action will not have 
significant impact specifically on area 
and community developmenL Therefore, 
review os established by OMB Circular 
A-95 was not used to assure that units 
of local Ckivemroenl are Informed of this 
action. 

It hat been determined that the 
Regulatory Flexibility Act is not 
applicable to the notice since the 
Agricultural Stabilization and 
Conservation Service (ASCS) is not 
required by 5 U.S.C. 553 or any provision 
of law to publish a notice of proposed 
rulemaking with respect to the subject 
matter of this notice. 

The Agricultural Adjustment Act of 
1938, as amooded, (hei^nafter referred 
to as the “Act), requires that the 


Secretary proclaim by February 1.1982 
national marketing quotas for the 1982- 
83,1983--84, and 1964-65 mariceting 
years with respect to fire-cured (t}»pe 
21). fire-cured (types 22-23) and dark 
air-cured (types 35-36] tobaccos. In 
addition, the Secretary is required to 
conduct within 30 days after 
proclamation of such national marketing 
quotas, referendums of fanners engaged 
In the 1981 production of such respective 
kinds of tobacco to determine whether 
they favor or oppose marketing quotas 
for such years. 'The 1981-82 marketing 
year is the last year of the three 
consecutive years for which marketing 
quotas previously proclaimed will be in 
effect for these kinds of tobaccos. The 
Secretary is also required: (1) To 
determine and announce the amounts of 
the national marketing quotas with 
respect to fire-cured (type 21), fire-cured 
(types 22-23), dark air-cured. Virginia 
sun-cured, cigar-binder (types 51-52), 
and cigar-filler and dgar-binder (types 
42-44; 53-55) tobaccos, for the 1962-63 
marketing year, (2) to convert such 
marketing quotas into national acreage 
allotments and announce the allotments: 
(3) to apportion such allotments, less 
reserves of not to exceed 1 per centum 
of each respectively, through local 
county ASC committees among old 
farms: and (4) to apportion the reserves 
for use in (a) establishing acreage 
allotments for new farms and (b) making 
corrections and adjusting inequities in 
old farm allotments. The six kinds of 
tobacco discussed here average less 
than 6 percent of total U.S. lo^cco 
production. 

Quotas were previously proclaimed, 
referendums conducted, and quotas 
approved by growers as follows: fire- 
cured and dark air-cured tobacco for the 
1979-6a 1980-61. and 1961-62 marketing 
years (44 FR 7109): Virginia sun-cured 
tobacco for the 1980-61,1981-62, and 
1982-63 marketing years (45 FR 9576) 
and cigar-binder tobacco (types 51-^) 
and cigar-filler and cigar-binder tobacco 
(types 42-44; 53-65] for the 1981-62, 
1982-63, an 1983-64 marketing years (46 
FR 51945), Producers of such kinds of 
tobacco will be entitled to participate in 
the tobacco price support program. 

Section 301(b)(15) of the Act (7 U.S.C 
1301(b)(15]) defines “tobacco** as each 
one of the kinds of tobacco listed below 
comprising the types specified as 
classified in Service and Regulatory 
Announcement Number 118 (Part 30 of 
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this title) of the former Bureau of 
Agricultural Economics of the 
Department. 

Flutt^cured tobacco, oorapriiing types 11« 

12.13 and 14; 

Fire-cured tobacco, compriiitig type 21; 

Fire-cured tobacco, comprising types 22.23. 
and 24; 

Dark aircurod tobacco, comprising types 
35 and 36; 

Virginia sun-cured tobacco, comprising 
type 37; 

Burley tobacco, comprising type 31: 

Maryland tobacco, comprising type 32; 

Cigar-filler end cigar-bindcr tobacco, 
comprising types 42.43.44,45.46, 51.52,53, 
54. and 55; and 

Cigar-mier tobacco, comprising type 41. 

Section 301(b)(15] of the Act also 
provides that any one or more of the 
types comprising any such kind of 
tobacco shall be treated as a ‘*kind of 
tobacco** for the purposes of the Act if 
the Secretary finds that there is a 
difference in supply and demand 
conditions among such types of tobacco 
which results in a difference in the 
adjusUnents needed in the marketings 
thereof in order to maintain supplies in 
line with demand. Pursuant to this 
authority, the Secretary has issued a 
detennination (15 FR 6214) that type 46 
tobacco shall 1^ treated as a separate 
kind of tobacco for purposes of 
marketing quotas and price support. 

Also pursuant to such authority, the 
Secretary has issued a determination (22 
FR 367) that beginning with the 1957-58 
marketing year* cigar-binder (types 51- 
52) shall be treated as a separate kind of 
tobacco for purposes of marketing 
quotas and price support. Type 45 
tobacco is no longer grown. No further 
action under this section is 
contemplated at this time. 

Section 312(b) of the Act (7 U.S.C. 
1312(b)) provides that the Secretary 
shall determine and announce, not later 
than the first day of February 1982 with 
respect to kinds of tobacco other than 
flue-cured tobacco, the amount of the 
national marketing quota which will be 
in effect for the 1982-83 marketing year 
in terms of the total quantity of tobacco 
which may be mariceted which will 
make available during such marketing 
year a supply of each kind of tobacco 
equal to the reserve supply level. 

Section 312(b) of the Act provides 
further that the amount of the 1982-83 
national marketing quota so announced 
may. not later than March 1,1982. be 
increased by not more than 20 per 
centum if the Secretary determines that 
such increase is necessary in order to 
meet market demands or to avoid undue 
restrictions of marketings in adjusting ^ 
the total supply to the reserve supply 
level. 


Section 301(b)(14)(B) of the Act 
defines ''reserve supply level** as the 
normal supply, plus 5 percent thereof, to 
insure a supply adequate to meet 
domestic consumption and export needs 
in years of drought, flood, or other 
adverse conditions, as well as in years 
of plenty. The term ''normal supply" is 
defined in section 301(b)(10)(B) of the 
Act as a normal year's domestic 
consumption and exports, plus 175 
percent of a normal year's domestic 
consumption and 65 percent of a normal 
year's exports as an allowance for a 
normal year’s carryover. A "normal 
year's domestic consumption" is defined 
in section 301(b)(ll)(B) of the Act as the 
yearly average quantity of such 
tobaccos that was produced and 
consumed in the United States during 
the ten marketing years immediately 
preceding the marketing year in which 
such consumption is determined (1981- 
82), adjusted for current trends in such 
consumption. 

A "normal year's exports" is defined 
in section 301(b)(12) of the Act as the 
yearly average quantity produced in and 
exported from the United States during 
the ten marketing years immediately 
preceding the marketing year in which 
such exports are determined (1981-82). 
adjusted for current trends in such 
exports. 

The aggregate reserve supply level for 
the 1981-82 marketing year for the 6 
kinds of tobacco in question was 
determined to be 236 million pounds. 
This was based on a normal year's 
domestic consumption of 65.3 million 
pounds and a normal year’s exports of 
2a5 million pounds (46 FR 11229). The 
proposed reserve supply level for the 
1962-83 marketing year will range 
between 225 million and 250 million 
pounds. 

Section 301(b)(16](B) of the Act 
defines "total supply" as the carryover 
at the beginning of the marketing year 
(October 1) plus the estimated 
production In the United States during 
the calendar year in which the 
marketing year begins. The aggregate 
total supply for the 1981-82 marketing 
year is 263 million pounds based on 
carryover of 172 million and production 
of 91 million pounds. 

Section 312(c) of the Act (7 U.S.C. 
1312(c)) requires that within 30 days 
after a national marketing quota is 
proclaimed under section 312(a) of the 
Act for a kind of tobacco, the Secretary 
shall conduct a referendum of farmers 
engaged in the production of the crop of 
such kinds of tobacco harvested 
immediately prior to the holding of the 
referendum to determine whether such 
farmers are in favor of or opposed to 
quotas for the next three succeeding 


marketing years. If more than one-third 
of the farmers voting in a referendum for 
a kind of tobacco oppose the quotas, 
such results shall be proclaimed by the 
Secretary and the national marketing 
quotas so proclaimed shall not be in 
effect, but such results shall in no way 
affect or limit the subsequent 
proclamation and submission to a 
referendum, as otherwise provided in 
Section 312, of a national marketing 
quota. 

Section 313(g) of the Act (7 U.S.C. 
1313(g)) authorizes the Secretary to 
convert the national marketing quota 
into a national acreage allotment by 
dividing the national marketing quota by 
the national average yield for the five 
years immediately preceding the year in 
which the national marketing quota is 
proclaimed and to apportion through 
local committees the national acreage 
allotment to tobacco producing farms 
(less a reserve not to exceed 1 per 
centum thereof for new farms and for 
making corrections and adjusting 
inequities in old farm allotments). 

Proposed Determinations 

Accordingly, the Secretary proposes 
to make the following determinations for 
the kinds of tobacco listed for the 1962- 
83 marketing yean 

1. With respect to flre-cured (type 21), 
fire-cured (types 22-23), dark air-cured. 
Virginia sun-cured, cigar-binder (types 
51-52) and dgar-fiUer and cigar-binder 
(types 42-44: 53-55) tobaccos. 

a. The amount of the reserve supply 
level, within the aggregate range of 
between 225 and 250 million pounds; 

b. The amount of the national 
marketing quota for each of such kinds 
of tobacco for the 1982-83 marketing 
year.\vithin the aggregate range of 
between 100 and 150 million pounds; 
and 

c. The amounts of the national 
acreage allotments to be reserved fot 
new farms and for making corrections 
and adjusting inequities in old farm 
allotments, within the aggregate range of 
between 10 and 300 acres. 

2. With respect to the 1962-83.1983- 
84. and 1984-65 marketing years for fire- 
cured (type 21). fire-cured (types 22-23) 
and dark air-cured (types 35-36) 
tobaccos: 

a. The date(8) or period(8) of the 
referendum for determining whether 
quotas will be in effect for such types of 
tobacco: and 

b. Whether the referendum should be 
conducted at polling places rather than 
by mail ballot (Sec 7 CFR Part 717). 
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Signed at Washington. O.C on December 9. 
IQSI. 

Everett Rank. 

Administrator^ A^ricuiturai Stabitization and 
Consenratlon 

ira Ooc. n-aaaz) eumI iz-is-ai: *45 iudI 

aajJMO coos Mio-osm 


Rural ElectrffIcaOon Administratioo 

Brazos Electric Power Coo(>eratlve, 
InCn Waco, Texas; Proposed Loan 
Guarantee 

Under the authority of Pub. L 95^2 
[S7 Stat. 65) and in conformance %vith 
applicable agency policies and 
procedures as set forth in REA Bulletin 
20-22 (Guarantee of Loans for Bulk 
Power Supply Facilities), notice is 
hereby given that the Administrator of 
REA will consider providing a guarantee 
supported by the full faith and credit of 
the United States of America for a loan 
in the approximate amount of 
$152,000,000 to Brazos Electric Power 
Cooperative. Inc., (Brazos) of Waco. 
Texas. This loan guarantee will provide 
supplemental funds needed to complete 
the tmancing of Brazos* 3.8 percent 
undivided ownership interest in the 
Comanche Peak Nuclear Steam Electric 
Station, and to rmonce (1) the 
construction of 25 miles of 345 kV, 124 
miles of 138 kV, and 10 miles of 69 kV 
transmission lines and related facilities; 

(2) transmission system improvements; 

(3) cost deficiencies for previously 
approved transmission projects; and (4) 
additional headquarters facilities. 

Usally organized tending agenci€^s 
capable of making, holding and 
servicing the loan propos^ to be 
guaranteed may obtain information on 
the proposed project, including the 
engineering and economic feasibility 
studies and the proposed schedule for 
the advances to the borrower of the 
guaranteed loan funds from Mr. Richard 
E McCaskill. Executive Vice President 
and General Manager, Brazos Electric 
Power Cooperative. Inc., P.O. Box 6296, 
Waco, Texas 76706. 

In order to be considered, proposals 
must be submitted (within 30 days from 
the date of the Federal Register 
publication of this notice) to Mr. 
McCaskill. The right is re8er\*ed to give 
such consideration and make such 
evaluation or other disposition of all 
proposals received as Brazos and REA 
deem appropriate. Prospective lenders 
sre advised that the guaranteed 
financing for this project is available 
from the Federal Financing Bank under 
s standing agreement with the Rural 
Electriflcation Administration. 

Copies of REA Bulletin 20-22 are 
available from the Director, Office of 


Information and Public Affairs. Rural 
Electrification Administration. U.S. 
Department of Agriculture. Washington, 
D.C, 20250. 

This program is listed In the Catalog 
of Federal Domestic Assistance as 
10.850—Rural Electrification Loans and 
Loan Guarantees. 

Dated at Washington, D.C.. this 9th day of 
December 1961. 
lack Van Mark. 

Acting Administrator Rural Eiactripcation 
Administration, 

irx Doc. PllMl a4l Ml) 

BMJUNO coot MIO-IS-M 


Soytand Power Cooperative, Inc., 
Decatur, Illinois; Proposed Loan 
Guarantee 

Under the authority of Pub. L 93-^2 
(87 Stat 65) and in conformance with 
applicable agency policies and 
procedures as set forth in REA Bulletin 
20-22 (Guarantee of Loans for Bulk 
Power Supply Facilities), notice is 
hereby given that the Administrator of 
REA will consider providing a guarantee 
supported by the full faith and credit of 
the United States of America for a loan 
in the approximate amount of 
$118,530,000 to Soyland Power 
Cooperative, Inc., (Soyland) of Decatur, 
Illinois, for supplemental financing to 
complete Soyland's 10.5 percent share of 
Clinton, Nuclear Unit No. 1 and for 
financing a demand meter gathering 
system. 

Legally organized lending agencies 
capable of making, holding and 
servicing the loan proposed to be 
guaranteed may obtain Information on 
the proposed project, including the 
engineering and economic feasibility 
studies and the proposed schedule for 
the advances from Mr. Royal B. 

Newman, Manager. Soyland Power 
Cooperative, Inc.. P.O. Box A1606. 
Decatur, Illinois 62525. 

In order to be considered, proposals 
must be submitted on or before January 
14.1962 to Mr. Newman. The right is 
reserved to give such consideration and 
make such evaluation or other 
disposition of all proposals received, as 
Soyland Power Cooperative. Inc., and 
REA deem appropriate. Prospective 
lenders are advised that guaranteed 
financing for this project is available 
from the Federal Financing Bank under 
a standing agreement with the Rural 
Electrification Administration. 

Copies of REA Bulletin 2Q-22 are 
available from the Director, Office of 
Information and Public Affairs, Rural 
Electrification Administration. U.S. 
Department of Agriculture, Washington. 
D.C. 20250. 


This program is listed in the Catalog 
of Federal Domestic Assistance as 
10.850—Rural Electrification Loans and 
Loan Guarantees, 

Dated at WoBhington. D.C this 9th day of 
December 1981. 
lack Van Mark. 

Acting Administrator, Rural Eiectrificat/on 
Administration. 

(m Ooc. tl-BSKS PM 11*14^: a4S tm\ 

MJJNO coot MfO-IS-M 


Western Illinois Power Cooperative, 
Inc., Jacksonville, Illinois; Proposed 
Loan Guarantee 

Under the authority of Pub. L 93-32 
(87 Stat. 65) and in conformance with 
applicable agency policies and 
procedures as set forth in REA Bulletin 
20-22 (Guarantee of Loans for Bulk 
Power Supply Facilities), notice is 
hereby given that the Administrator of 
REA will consider providing a grarantee 
supported by the full faith and credit of 
the United States of America for a loan 
in the approximate amount of 
$106,300,000 to Western Illinois Power 
Cooperative, Inc., (WIPCO) of 
)acksonville, Illinois, for supplemental 
financing to complete WlPCO’s 9.5 
percent share of Clinton Nuclear Unit 
No.l, 

Legally organized lending agencies 
capable of making, holding and 
servicing the loan proposed to be 
guaranteed may obtain inforamtion on 
the proposed project including the 
engineering and economic feasibility 
studies and the proposed schedule for 
the advances from Mr. Donald B. 
Bringman. Manager, Western Ilinois 
Power Cooperative, Inc., P.O. Box 609. 
Jacksonvile, Illinois 62651, 

In order to be considered, proposals 
must be submitted (within 30 days from 
the date of the Federal Register 
publication of this notice) to Mr. 
Bringman. The right is reserved to give 
such consideration and make such 
evaluation or other disposition of ail 
proposals received, as WIPCO and REA 
deem appropriate. Prospective lenders 
are advised that graranteed financing 
for this project is available from the 
Federal Financing Bank under a 
standing agreement with the Rural 
Electrification Administration. 

Copies of REA Bulletin 20-22 arc 
available from the Director, Office of 
Information and Public Affairs, Rural 
Electrification Administration, U.S. 
Department of Agriculture. Washington. 
D.C. 20250. 

This program is listed in the Catalog 
of Federal Domestic Assistance as 
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10.850—Rural FJecUiflcatlon Loam and 
Loan Guaranteas. 

Dated at Wathinaton. DXI, this 9lh day of 
December 1991. 
lack Van Mark. 

Acting Administrator, Rural Bhctrificailon 
Administration. 

(Fit Doe OI-aMOS fM ^mm\ 

•lUIMQ coot S 410 > 1 S^ 


CIVIL AERONAUTICS BOARD 
(Order •1-12-51; Docket 40294} 

United States-Latin America AH Cargo 
Show Cause Proceeding; Order 

aQ€NCy: Civil Aeronautics Board. 
action: Notice of Order to Show Cause: 
United States-lMtin America All-Cargo 
Show Cause Proceeding, Order 81-12- 
SI, Docket 40294.__ 

summary: The Board has received 
applications for scheduled all-cargo 
authority between the United States and 
several Latin American countries from 
Action Air Cargo (Docket 39935), Arrow 
Airways (Docket 39799), Challenge Air 
Transport (Docket 40035), Rich 
International Airways (Docket 39868), 
Global international Airways (Dockets 
39949, 38721), Southern Air Transport 
(Docket 39886), and The Hying Tiger 
Line (Docket 39942). The Board is 
proposing to grant these applications to 
the extent authority is souj^t between 
the United States and Colombia. Peru, 
Haiti, and the Dominican Republic and 
to deny the requests for autbority to 
serve Argentina. Brazil and Venezuela. 
The complete text of Order 61-12-51 is 
available as noted below. 
dates: Ail interested persons having 
objections to the Board's tentative 
findings and conclusions in Order 81- 
12-51 shall nie by january 6.1982, a 
statement of objections together with a 
summary of testimony, statistical data, 
and other material expected to be relied 
upon to support the stated objections. 

Such filing shall be served upon all 
piersons list^ below. 

ADDRESSES: Objections to the tentative 
findings and conclusions in Order 81- 
12-51 should be filed in the Docket 
Section, Civil Aeronautics Board, 
Washingtoa D.C. 20428 in Docket 40294. 
The United States-Latin America All- 
Cargo Show Cause Proceedings 

In addition copies of such filings 
should be served on: Action Air Cargo. 
Arrow, Rich, Flying Tiger. Southern. 
Global Challenge. Pan American World 
Airways. American Airlines, Airlift 
International the Airline Pilots 
Association, the Ambassadors of 
Argentina. Brazil. Colombia, the 


Dominican Republic, Peru. Haiti, and 
Venezuela In Washington, D.C., the 
Departments of State and 
Transportation, and the Federal 
Aviation Administration. 

FOR FURTHER INFORMATION CONTACr. 
Ronald A. Brown. Bureau of 
International Aviation. Gvil 
Aeronautics Board. 1825 Connecticut 
Avenue. N.W.. Washington, D.C. 20428, 
(202) 673-5203. 

SUPPLEMENTARY INFORMATION: Thc 
complete text of Order 81-12-51 is 
available from our Distribution Section. 
Room 100,1825 Connecticut Avenue. 
N.W., Washington, D.C. Persons outside 
the metropolitan area may send a 
postcard request for Order 81-12-51 to 
the Distribution Section. Civil 
Aeronautics Board, Washington. D.C. 
20428. 

By the Civil Aeroniiutics Doaid: Dticcmbcr 
9.1961. 

PhyUtfT.Kaylor. 

Secretary. 

IPS Ooa rsM m mm 

mama coos a 32 s-«i<N 


DEPARTMENT Of COMMERCE 

International Trade Administration 

Ceramic Tile From Mexico; 

. Postponement of Preliminary 
Countervailing Duty Determination 

AGENCY: International Trade 
Administration; Commerce. 
action: Postponement of preliminary 
countervailing duty determination. 

SUMMARY: The preliminary 
determination on ceramic tile from 
Mexico is being postponed, and we 
intend to issue it not later than February 
15,1982. 

EFFECTIVE DATE: December 15,1981. 

FOR FURTHER INFORMATION CONTACT: 
Mary Martin, Office of Investigations. 
Import Administration. U.S. Department 
of Commerce, 14th and Constitution 
Avenue, NW„ Washington. D.C. 20230. 
(202) 377-3534. 

SUPPLEMENTARY INFORMATION: On 

October 5.1981, we announced our 
initiation of a countervailing duty 
Investigation to determine whether the 
government of Mexico is giving its 
producers and exporters of ceramic tile 
certain benefits that are bounties or 
grants (46 FR S373B). The notice stated 
that we would issue a preliminary 
determination by December 29.1981. 

As detailed in the notice of initiation 
of the countervailing duty investigation, 
the petition alleges three subsidy 
programs that the government of Mexico 


provides to producers and exporters of 
ceramic tile. The alleged subsidy 
pn^ams are complex and raise novel 
issues. Moreover, more than one 
hundred firms are being investigated, 
and it is difficult to determine the extent 
of utilization of the programs by the 
various firms. We have determined that 
thc Mexican government and the other 
parties concerned are cooperating and 
that additional time is necessary to 
make the preiiminary determination. Foe 
these reasons we determine that this 
case is extraordinarily complicated in 
accordance with section 703(c)(1)(D) of 
the Tariff Acl of 193a as amended 
Act"), and we intend to issue a 
preliminary determination not later than 
February 15, 1962. 

This notice is published pursuant to 
section 703(c)(2) of the Act. 

Gory Horikiu 

Deputy Anlstant Secretary for Impart 
A dministration 
December 9,1961. 

im Doc. n-atJW FUoi SOI Mi| 

mama cooc ssis-as-M 


Motorcycle Batteries From Taiwan; 
Antidumping—Extension of Period for 
Final Determination 

agency: International Trade 
Administration; Commerce. 

action: Extension of period for final 
determination. 


summary: The Department of 
Commerce hereby extends thc period for 
determination with respect to its 
antidumping investigation of motorcycle 
batleiies from Taiwan. The final 
determination will be made no later 
than February 26.1962. 

EFFECTIVE DATE: December 15,1981. 

FOR FURTHER INFORMATION CONTACT: 
Michael Ready, Office of Investigatiofis. 
International Trade Administration, 
Department of Commerce, Washington. 
D.C. 2023a (202) 377-2613. 

SUPPLEMENTARY INFORMATION: On 
October 14.1981, the Department of 
Commerce determined preliminarily that 
motorcycle batteries from Taiwan werv 
being, or were likely to be. sold at less 
than fair value within the meaning of 
section 731, of the Tariff Act of 1930. as 
amended (19 U.S.C. 1673) ("the Act"). 

On October 19,1981, counsel for the 
respondents, who account for a 
significant portion of exports, requested 
that the Department extend the period 
for determination until 135 days after 
the date of the Preliminary 
Determination in accordance with 
section 735(a)(2) of the Act. 
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We have determined that the 
additional time is needed tn order that a 
proper analysis may be completed with 
regard to this investigation. Accordingly, 
the period for determination in this case 
is hereby extended. A final 
determination will be piade not later 
than February 26,1962. 

Gary N. HorUck. 

Deputy As$i$tant Secretary for Import 

Administration, 

fnt Doc d-assti PM 

tfUJNQ COOC 


National Bureau of Standards 

Proposed Chanpe Pertaining to the 
Interface Standards Exclusion List 

In a notice published in the Federal 
Rp^ter on March 19,1979 (44 FR 
10466), the National Bureau of Standards 
(NBS) announced the establishment of 
exclusion criteria and procedures for 
developing and maintaining on 
exclusion list pertaining to Federal 
Information Processing Standards 
Publication 60 (which has since been 
redesignated as 60-1), Input/Output (1/ 
0) Channel Interface: Federal 
Information Processing Standards 
Publication 61. Channel Level Power 
Cuntrol Interface: and Federal 
Information Processing Standards 
Publication 62, Operational 
Specifications for Magnetic Tape 
Subsystems. The approval of the 
Secretary of Commerce (Secretary) of 
those three Federal Information 
Processing Standards was previously 
dtinounced in the Federal Register on 
February 16. 1979 (44 FR 10096-10101). 
The exclusion list also pertains to 
Federal Information Processing 
Standards Publication 63. Operational 
Specifications for Rotating Mass Storage 
Subsystems, approval of which by the 
Secretary of Commerce was announced 
in the Fi^eral Register on August 27. 

1979 (44 FR 50078). 

The March 10.1979, notice stated that 
once the exclusion list was established, 
interested parties could obtain a copy of 
that list and would be invited to submit 
to the Director, Institute for Computer 
Scienoee and Technology (ICST), 
oomments or recommendations 
regarding additions to or removals &om 
that list. The notice also advised that 
Information regarding any proposed 
changes in the exclusion list would be 
published in the Federal Register. 

Announcement of the establishment 
of the initial exclusion list and its 
svailability from NBS upon request 
appeared in the Federal Register on June 
29.1979 (44 FR 37966). Numerous 


changes to that exclusion list have since 
been made and announced in the 
Federal Register. 

Comments from interested parties 
specifically identifying candidate 
systems which should be added to or 
removed from the exclusion list have 
been and continue to be especially 
encouraged. 

In a notice published In the Federal 
Register on March 6,1981 (46 FR 15528), 
NBS proposed additions to the exclusion 
list. As a result of comments received 
relative to that Federal Register 
announcement, one of the AOP systems 
that was proposed as an addition to the 
exclusion list, the Burroughs B5930, was 
not included in the list of changes that 
was published in the Federal Register on 
)uly 2a 1981 (46 FR 37304). Following the 
publication of the July 20 notice, 
additional information has been 
provided by the Burroughs Corporation 
In support of its claim that the maximum 
normal configuration employed by the 
Government satisfies the requirements 
for placement on the exclusion list. On 
the basis of that additional information 
which again appears to justify the 
consideration of the Burroughs B5930 as 
a candidate for the exclusion list, NBS is 
therefore again proposing the addition of 
that ADP system to the exclusion list. 

Interested parties will be allowed 
until January 29,1982 to submit written 
comments regarding the proposed 
change. Such written comments should 
be submitted to the Director, ICST, 
Attention: Interface Standards 
Exclusion List, National Bureau of 
Standards, Washington, D.C 20234. 
Following review of comments received 
in response to this notice. NBS will 
make a determination on the proposed 
change and will announce that 
determination in a subsequent notice 
published In the Federal Register. 

NBS maintains a mailing list of 
vendors. Federal agencies, and other 
interested parties to whom copies of the 
current exclusion list are sent on a 
regular basis. Parties on the mailing list 
will also be sent copies of the proposed 
changes and the announcement of the 
determination on the proposed changes. 
Those who wish to be induded on the 
mailing list should send a written 
request to the address noted above for 
submission of comments in response to 
this notice. 

The exclusion list will be used in 
conjunction with the applicability 
provisions of the Federal I/O channel 
level interface standards. This list and 
the exdusion criteria are not a part of 


the standards themselves, but are 
provided for in the standards. 

Dated: December 9.1961. 

Emeat Ambler. 

Director, 

[KR Ooc 81-38etl PM IS-14-m: a«6 *m| 
MUJNO COOC Mie-CIMI 


National Technical Information Service 

Intent To Grant Exclusive Patent 
License 

The National Technical Information 
Service (NTIS), U.S. Department of 
Commerce, intends to grant to Radian 
Corporation, having a place of business 
at Austin, Texas 78766. an exclusive 
right in the United States to 
manufacture, use and sell products 
embodied in the invention. ^Echomolry 
Device and Method,*^ U.S. Patent 
Application No. 6-281,465 (dated May 7. 
1961). The availability of this invention 
for licensing was announced in the 
Federal Register (46 FR 56001, November 
13.1961). Copies of the Patent 
Application may be obtained from the 
Office of Covemment Inventions and 
Patents. NTIS. Box 1423, Springfield, VA 
22151. The patent rights in this invention 
have been assigned to the United States 
of America, as represented by the 
Secretary of Commerce. 

The proposed exclusive license will 
be roy^ty'bearing and will comply with 
the terms and conditions of 35 U.S.C 209 
and 41 CFR 101-41.1. The proposed 
license may be granted unless, within 
sixty days from the date of this Notice, 
NTIS receives written evidence and 
argument which establishes that the 
grant of the proposed license would not 
serve the public interest. 

Inquiries, comments and other 
materials relating to the proposed 
license must be submitted to the Office 
. of Covemment Inventions and Patents, 
NTIS. at the address above. NTIS will 
maintain and make available for public 
inspection a file containing all inquiries, 
comments and other written materials 
received in response to this Notice and a 
record of all decisions made in this 
matter. 

Dated: December 9,19bl. 

DougUf J. Campion, 

Office of Covemment Inventions and Patents. 
Nationai Technical Information Service, 
Department of Commerce. 

(FR Ooc. n-38ais PlWd is-14<ai: 045 «ai| 
axuNOCOoe ssio-oo-m 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjusting Import Charges for Certain 
Cotton Apparel Products From the 
Republic of the Philippines 

December 11.1961. 

AGENCY: Committee for the 
implementation of Textile Agreements. 
action: |1) Reducing by 8,118 dozen. 
Imports charged to the level of restraint 
established for cotton dresses in 
Category 336pt. {all T.S.U.Sj\. number 
in the category except 382.0014. 382.0059, 
3820540. 3a2 3.118. 382.3320 and 
382.3323t produced or manufactured in 
the RepubiiL. of the Philippines and 
exported during the twelve-month 
period beguming on January 1,1981: and 

(2) Charging 207 dozen to the level of 
restraint for Category 336pL to account 
for imports during the period which 
began on October 1.1081 and extended 
to October 7.1981. the date of effect of 
the import control for the category 
during 1961. 

(A detailed description of the textile 
categories In terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on Fcbmary 28,1900 (45 FR 
13172), as amended on April 23,1900 (45 
FR 27463), August 12.1960 (45 FR 53506). 
December 24.1B80 (45 FR 85142). May 6, 
1981 (46 FR 25121). October 5.1981 (46 
FR 48963) and October 27,1981 (46 FR 
52409))_ 

summahy: Pursuant to the terms of the 
Bilateral Cotton. Wool and Man-Made 
Fiber Textile Agreement of August 22 
and 24,1978, as amended, between the 
Governments of the United Stales and 
the Republic of the Philippines, the two 
governments have consulted and have 
agreed to transfer import charges 
amounting to 6,118 dozen from the level 
of restraint established for cotton textile 
products in Category 336pt. (all 
T.S.U.S.A. numbers except 362.0014, 
3620059. 362.Q64a 382.3316. 382.3320 and 
382.3323) during the agreement year 
which b^an on january 1,1681 to the 
level established during the same period 
for Category 336pL (only T.S.U.SJ\. 
numbers 382i)014. 382X1059, 362.064a 
382.3316, 362.3320 and 382.3323). 
EFFECTIVE DATE: December 16.1061. 

FOn FUfITHER INFORMATION CONTACT: 
Carl Ruths, Intemotional Trade 
Specialist, Office of Textiles and 
Apparel. U.S. Department of Commerce. 
Washington, D.C 20230, (202/377-4212). 
8UPP1EMENTARY INFORMATION: On 
December 29. 1860, there was published 


in the Federal Register (45 FR 65496) a 
letter dated December 19.1960 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
to the Commissioner of Customs, which 
established levels of restraint for certain 
specified categories of cotton, wool and 
man-made fiber textile products, 
produced or manufactured in the 
Philippines, which may be entered into 
the United States for consumption, or 
withdrawn from warehouse for 
consumption, duiiog the twelve-month 
period which began on fanuary 1.1061 
and extends through December 31,1961. 

A further letter was published in the 
Federal R<igisler on October 6. 1961 (46 
FR 49170), from the Chairman of the 
Committee for the Implementation of 
Textile Agreements to the Commissioner 
of Customs which established a level of 
restraint for cotton textile products in 
Category 336pt. (all T.S.U.SA. numbers 
in the category except 382.0014, 362.0069. 
362.0640, 362331a 382.3320 and 
362.3323). In the letter published below 
the imports charged to that level are 
reducx^ by ail8 do7.en and charges 
amounting to 207 dozen are applied to 
the level 

Aithur GareL 

Acting Cfiaiitnan, CommtUee for the 
tmplemmntatioD of Textile Agretnuinis. 

Decembar 11,1081. 

Commissioner of Customs, 

Department of the Treasury, 

Washington, D,C 20229. 

Dear Mr. Commissioner. To facilitate 
implementation of the Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement with 
the Republic of the PtilHpplnas, it would be 
appreciated if you would reduce by 8,118 
dozen the chaiges to the level of restraint 
established for Category 330pt’ in the 
directive of September 30,1661. Import 
charges in the amount of 207 dozen should be 
applied to the level of restraint for Category 
336pt. * These Utter charges are for the period 
which began on October 1.1081 and 
extended through October 6,1081. 

This letter will be published in the Federal 
RegUter. 

Sincerely, 

Arthur Garel. 

Acting Chairman, Committee for the 
Implementation of Textile Agreements, 

(Fa Doe. SUSasH Hlod IS'44-St: 04* mm\ 

atujNQ coot Mie-ae-N 


' In Catogofy 338, oU T.&U8.A. numbers In the 
category except 382X1014.382X1066.382.0640. 
382.3318 3813320 and 382.3323, 


Adjusting the Import Restraint Level 
for Certain Man-Made Fiber Textile 
Products From the Republic of the 
Philippines 

December 14.1661. 

agency: Committee for the 
Implementation of Textile Agreements, 

ACTION: Applying special carryforward 
amounting to 300,000 pounds to the level 
of restraint established for Other Man- 
Made Fiber Yam, Wholly of Non- 
Continuous Filament, in Category 604. 
produced or manufactured in the 
Philippines, increasing it to 2.394.110 
pounds during the twelve-month period 
which began on January 1,1981. 

(A detailed description of the textile 
cate^ries in terms of T.S.U.S.A. 
numbers was published in the Federal 
Register on February 2a 1980 (45 FR 
13172), as amended on April 23,1980 (45 
FR 27463), August 12,1960 (45 FR 53506). 
December 24.1980 (45 FR 65142], May 5. 
1961 (46 FR 25121), October 5,1981 (40 
FR 48963] and October 27.1961 (46 FR 
52409)). 


SUMMARY: Pursuant to the term of the 
Bilateral Cotton, Wool and Man-Made 
Fiber Textile Agreement of August 22 
and 24,197a as amended, between the 
Governments of the United States and 
the Republic of the Philippines, it has 
been agreed to apply spedol 
carr^orward to the level of restraint 
established during the agreement year 
which began on January 1,1661 for 
Category 604. 

EFFECTfve OATH December 16.1981. 

FOR FURTHER INFORMATION CONTACT: 
Carl Ruths, Inlemational Trade 
Specialist, Office of Testiles and 
Ap[)arel. U.S. Department of Commerce. 
Washington. D.C. 20230 (202/377-6423). 
SUPPLEMENTARY INFORMATION: On 
December 29.1980. there was published 
in the Federal Register (45 FR 85466) a 
letter dated December 19.1980 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
to the Commissioner of Customs, which 
established levels of restraint for certain 
specified categories of cotton, woll and 
man-made fiber textile products, 
including Category 604, produced or 
manufactured in the Philippines and 
exported to the United States during the 
twelve-month period which began on 
lanuary 1,1981 and extends through 
December 31,1681. In the letter 
published below the Chairman of the 
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Committee for the Implementation of 
Textile Agreements directs the 
Commissioner of Customs, in 
Accordance with the terms of the 
bilateral agreement, to increase the level 
of restraint previously established for 
Category 604 to 2,394.110 pounds. 

Arlbttf Garel 

Acting ChairmoJK Committae for the 
hipi-jnmatotho of TextUo Agiroenwnts, 

IXK.ombsr 14.1081. 

Commifslofier of Customs. 

[kportmmtt of the Treasury, Washington, 

D C 20229 

Df nr Mr. Commissioner This directive 
further amends, but does not cancel, the 
directive issued to yon on December 19,1000 
by the Chairman. Commfttee for the 
liTiplereantation of Textile Agreements, 
conoemliig imports into the United Stales of 
crrtahi cotton, wool and rnsn-made fiber 
textile products produced or menufacatured 
in the ^llippines. 

Under the terms of the Arrangement 
Ri^iardtaf International Trade In Textiles 
done at Geneva on December 2a 1073, os 
extended on December IS. 1077; purstiont to 
Che BLlsteral Cotton. Wool and Man-Made 
Fiber Textile Agreement of August 22 and 24. 
1078, as amended, between the Governments 
oi the United Slates and the Republic of the 
Philippines and in accordance with the 
provisions of Executive Order 11651 of Msrch 
a, 1972, as amended by Executive order 11951 
of I>iniiaiy a 1077. you are directed to 
prohibit effective on December 16.1061 and 
lor tha twelve-month period beginning on 
ItQuary 1.1081 and extending through 
December 31,1061 entry into the United 
States for consumption and wllh3rswal from 
w.i rehouse for consumption of man-made 
textile products in Category 604, produced or 
nnnufachired in the Philippines, in excess of 
1394,110 pounds.* 

The action taken with respect to the 
Co\ emmant of the Republic of the 
Philippines and with respect to imports of 
:nan-mad6 fiber textile products from the 
Philippines bat been determined by the 
Committee for the Implementation of Textile 
AK*n>emeats to involve foreign affairs 
fnnctloiis of the United States. Therefore, 
these directions to the Commissioner of 
Cu»toiiia which are neceasaray for the 
tmpltfmeniation of such actions, fall within 
the foreign affairs exception to the rule 
i&aking provisions of 5 U.S.C. 653. This lettere 
will be published in the Federal Register. 

Sincerely. 

Arthar Corel 

Acii/^ Chairman, Committee for the 
f^^plementathn of Textile Agreements, 
|tVUoa.ai-aie3iFtWis-s4-eL tnasiMii 

•suNO cooe ssie-ss-M 


' The level of re e trehrt has no4 been Bd)«ted for 
My alter Peoenibief 31.190a 


DEPARTMENT Of DEFENSE 

Coipt of EngkiMfs, Department of the 
Army 

Cancellation of Intent To Prepare a 
Draft Environmental Impact Statement 
for a Permit Application for a 
Proposed Dredge and Fill Operation by 
U.S. Marine. Inc., for a Commercial 
Shipbuilding and Ship Repair Facility 
for Construction and Repair of 
Commercial Watercraft Bayou La 
Batre. AL 

agency: Army Corps of Engineers, DoD. 
action: Cancellation of intent to 
prepare a draft environmental Impact 
statement (DEIS). 

summary: The U.S. Army corps of 
Engineers, Mobile District has cancelled 
its Intent to prepare a draft 
environmental impact statement for a 
permit application for a proposed dredge 
and fill operation by U.S. Marine, Inc^ 
for a commercial shipbuilding and ship 
repair facility for construction and 
repair of commercial watercraft in 
Bayou La Batre, Mobile County, 
Alabama. The applicant withdrew the 
application for the permit and has 
reapplied for another permit Involving a 
similar action, but one of reduced scope. 
Initial evahiation of this new proposed 
action indicates that an environmental 
impact statement is not warranted and 
that an environmental assessment is 
sufficient for NEPA compliance. This 
cancellatioD is for the Notice of Intent to 
prepare a DEIS for the proposed action 
which was published on April 10.1979. 
44 FR 2132a 

Dated: November 24.1981. 

Ronald A. Krixman, LTC, 

Deputy District Engineer, 
im Doc ai-«7et mod om od] 

SAUNQ COOC 37tO-C94l 


Department of the Army 

Army Science Board; Closed Meeting 

In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463), announcement is made 
of the following Committee Meeting: 

Name of the committee: Army Science 
Board ASB). 

Dates of meeting: 7 January 1962: 8 
January 1982. 

Times: 0830-1700 hours. 7 January 
1982 (Dosed); 0830-1500 hours, 8 
January 1982 (Closed). 

Place: The Pentagon, Washington. 
D.C.. 

Proposed agenda: The Army Science 
Board Ad Hoc Sub-Group conducting a 
Fotlow-On of the 1981 Summer Study on 


Equipping the Army 1990-2000 will meet 
to present and receive briefings and 
hold discussions. This meeting will be 
closed to the public in accordance with 
Section 552b{c) of Title 5. U.S.C., 
specifically subparagraph (1) thereof, 
llie classified and nomclassifled 
matters to be discussed are so 
Inextricably intertwined so as to 
preclude opening any portion of the 
meeting. The ASB Administrative Staff 
may be contacted for fiulher 
Information. 

Heleo M. Bowen. 

Administrative Officer. 

IFR Doc fl-3Sinvini«d 11-14-01: aoi «n| 

aiLUHO coot irto-oeoi 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

Advisory Committeer. Notice of 
Meetings 

AGENCY: Food and Drug Administration. 
HHS. 

action: Notice. 

summary: This notice announces 
forthcoming meetings of public advisory 
committees of the Food and Drug 
Administration (FDA). This notice also 
sets forth a summary of the procedures 
governing committee meetings and 
methods by which interested persons 
may participate in open public hearings 
conducted by the committees and is 
issued under section 10(a) (1) and (2) of 
the Federal Advisory Committee Act 
(Pub, L 92-463. 86 Stat. 770-776 (5 U.S.C. 
App. I)), and FDA regulations (21 CFR 
Part 14) relating to advisory committees. 
The following advisory committee 
meetings are announcer 

Microbiology Device Section of the 
Immunology and Microbiology Devices 
Panel 

Date, time, and place. January 12.1 
pjn.. Conference Rm. U Parklawn Bldg., 
5600 Fishers Lane. Rockville, MO. 

Type of meeting and panel section 
leader. This meeting will take the form 
of a conference telephone call A 
speaker phone will be provided in the 
conference room to allow public 
participation In open sessions of the 
meeting. Open public hearing. 1 p.m. to 
1:30 p.m.: open committee discussion, 
1:30 p.m. to 4 p.m.: Thomas M. Tsakeria, 
Bureau of Medical Devices (HFK-440), 
Food and Drug Administration, 8757 
Georgia Ave., Silver Spring, MD 20910, 
301-427-755a 

General function of the committee. 
The committee reviewa and evaluates 
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available data on the safety and 
effectiveness of devices currently in use 
and makes recommendations for their 
regulation. 

Agend(H-OpeJi public hearing. 
Interested persons may present data, 
information, or views, orally on in 
writing, on issues pending before the 
committee. Those desiring to make 
formal presentations should notify the 
panel section leader before December 
28.1961, and submit a brief statement of 
the general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time required to make their 
comments. 

Open committee discussion. The 
committee will discuss a premarket 
approval application for GC SCREEN® 
(P810010). sponsored by Stafford 
Laboratories. 

Arthritis Advisory Committee 

Date, time, and place, January 21 and 
22,9 am. Conference Rms. D and E, 
Parklawn Bldg., 5600 Fishers Lane. 
Rockville. MD. 

Type of meeting and executive 
secretary. Open committee discussion. 

t anuary 21.0 a.m. to 11 a.m.; open public 
tearing. January 21.11 a.m. to 12 m.; 
open committee discussion, January 21, 

1 p.m. to 5 p.m.. January 22,0 a.m. to 5 
p.m.; Robert A. jerussi, Bureau of Drugs 
(HFD-150). Food and Drug 
Administration, 5600 Fishers Lane, 
RockvUlo. MD 20857, 301-448-4250. 

General function of the committee. 

The committee reviews and evaluates 
available data on the safety and 
effectiveness of marketed and 
investigational prescription drugs for 
use in the treatment of arthritic 
conditions. 

Agenda^-Open public hearing. 
Interested persons may present data, 
information, or views, orally or In 
writing, on issues pending before the 
committee. 

Open committee discussion. The 
committee will discuss Oraflex 
(benoxaprofen); Ridaura (auranofin): 
liver toxicity of nonsteroidal anti¬ 
inflammatories; the subcommittee report 
on disease modifying anti-rheumatic 
drugs; update on investigational new 
drug applications and new drug 
applications under review in the 
arthritis group: and the epidemiology of 
nonsteroidal anti-inflammatory adverse 
reactions. 

Dermatology Advisory Committee 

Date, time, and place, January 22,9 
am., Conference Rm. M. Parklawn Bldg., 
5600 Fishers Lane. Rockiille, MD. 


Type of meeting and contact person. 
Open public hearing. 9 a.m. to 10 a.m.: 
open committee discussion, 10 a.m. to 
4:30 p.m.; D.C Bostwick. Bureau of 
Drugs (HFD-140), Food and Drug 
Administration. 5600 Fishers Lane. 
Rockville, MD 20857, 301-143-0798. 

General function of the committee. 

The committee reviews and evaluates 
available data concerning the safety and 
effectiveness of marketed and 
investigational prescription drug 
products for use in the treatment of 
dermatological disorders. 

Agendo—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
ivriting, on issues pending before the 
committee. 

Open committee discussion. The 
committee will discuss labeling for 
PUVA Therapy (NDA 9-048, Paul B. 
Elder Company) for use in psoriasis and 
vitiligo; and the data on IS-ds retinoic 
acid (NDA 18-062. Hoffmann-La Roche, 
Inc.) for use in cystic acne and disorders 
of keratinization. 

Pulmonary-Allergy Drugs Advisory 
Committee 

Date, time, and place, January 28 and 
29,8 a.m.. Bldg. B. Auditorium. 
Uniformed Services University of the 
Health Sciences, 4301 Jones Bridge Rd., 
Bethesda. MD. 

Type of meeting and contact person. 
Open public hearing. January 28.8:30 
a.m. to 9:30 a.m.: open committee 
discussion, January 28.9:30 a.m. to 3 
p.m., January 29. 8 a.m. to 12 m.; Conrad 
J. Ledet. Bureau of Drugs (HFD-160), 
Food and Drug Administration. 5600 
Fishers l,ane, Rockville. MD 20857,301- 
443-3500. If any special arrangements or 
accommodations are needed, contact 
Mr. Ledet by January 15.1982. 

General function of the committee. 

The committee reviews and evaluates 
available data on the safety and efTicacy 
of marketed and investigational 
prescription drugs for use in the 
treatment of pulmonary diseases and 
diseases with allergic and/or 
immunologic mechanisms. 

Agenda—Open public hearing. 
Interested persons may present data, 
information, or veiws, orally or in 
%vriting. on issues pending ^fore the 
committee. 

Open committee discussion. The 
committee will discuss bronchodilator 
testing guidelines; concomitant use of 
theophylline and Betaj agonists: use of 
asthmatics with coexisting, unrelated, 
nonrespiratory disease in 
bronchodilator clinical trials: oral 
cromolyn sodium and the clinical 
relevance of increased absorption in 


newborn animals; cromolyn sodium 4 
percent nasal solution. 

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing, (2) an open committee 
discussion. (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed poriloni 
for the meetings announced in this 
notice. The dates and times reser\'ed forij 
the open portions of each committee 
meeting are listed above. 

The open public hearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, howvw 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairman 
determines will facilitate the 
committee's work. 

Meetings of advisory committees shsF 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changer 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishe.H to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contract person listed above, either 
orally or in writing, prior to the meeting 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to make an oral presentation si 
the hearing's conclusion, if time permiti 
at the chairman's discretion. 

Persons interested in specific agenda 
items to be discussed in open session 
may ascertain from the contact person 
the approximate time of discussion. 

A list of committee members and 
summary minutes of meetings may be 
requested from the Dockets Managm» nt 
Branch (HFA-305), Food and Drug 
Administration, Rm. 4-62, 5600 Fishers 
Lane. Rockville. MD 20857, between 9 
a.m. and 4 p.m., Monday through Fridsy 
The FDA regulations relating to public 
advisory committees may be found in 21 
CFR Part 14. 

Section lOJMO (21 CFR 10.210) of 
FDA's procedural regulations requires 
FDA to give notice of the availability of 
reimbursement for participation in 
certain FDA proceedings including 
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ch’ifory committee meetings. However, 
n Kovember 27,1981, the United States 
of Appeals for the Fourth Circuit 
cld that FDA docs not have authority 
[) reimburse public participants in its 
iministralive proceedings. Pacific 
Foundation v. Goyon, No. 80-1854 
Hb Cir. November 27.1981). 
xcordingly. until further notice, 
^imbursement will not be available for 
irticipation in the proceedings 
rfcribed in this notice. 

OttUsd: December 0 . 1081 « 

HHOAin F. Randolph. 

Associate Commissioner for 
•phtory Affairs. 

10oc n-mf fMad lS-14-fl. ft4S uil 
lung COOC 4t«n^1-4l 


leaith Services Administration 

litk>nal Advisory Council on the 
lational Health Service Corps; Rling 
If Annual Report of Federal Advisory 
lommittee 

Notice is hereby given that pursuant 
) lection 13 of Pub. L 92-463. the 
iAoual Report for the following Health 
tnicea Administration Federal 
idvisory Committee has been filed with 
)e Library of Congress: 

btional Advisory Council on the National 
Health Service Corps. 

Copies are available to the public for 
isprction at the Library of Congress, 
iewspaper and Current Periodical 
fading Room. Room 1026. Thomas 
effprson Building. Second Street and 
ndependsDoa Avenue. SE., Washington. 
).C. or weekdays between 9:00 a.m. 
nd 4:30 p.m. at the Department of 
iealth and Human Services. 

)fpdrtment Library, North Building, 
loom 1436.330 Independence Avenue, 
iW.. Washington. D.C. 20201, Telephone 
202) 24S-8791. Copies may be obtained 
rom Mr. BtUy Sandlin. Executive 
ecrctury. National Advisory Council on 
^ National Health Service Corps, 
loom 3-21, Presidential Building, 6525 
ieicrvst Road. Hyattsville. Maryland 
0782, Telephone (301) 436-5660. 

Oited: December 7.1961. 

KfUlism H. Aspden. Ir^ 

Ittoc/eCs Administrator for Management 

coot 


DEPARTMENT OF THE INTERIOR 

IDIfice of the Secretary 

^ Mohave Land Sale to the State of 
^vada; Notice of Decision 

40CNCY: Office of the Secretary, Interior. 


action: Notice of decision. 

summary: The Secretary of the Interior 
was authorized and directed by the Act 
of April 22,19ea to convey to the State 
of Nevada about 15.000 acres of public 
land located along the Colorado River 
on the northern and western boundaries 
of the Fort Mohave Indian Reservation. 
Since approximately 8,000 acres of these 
lands have already been purchased by 
the State, the Secretary has determined 
that the 0J)00 acres, more or less, 
remaining should be conveycKi to the 
Slate of Nevada under the terms of the 
Act of AprU22.190O, 

EFFEcnve date: December a 1981. 

ADDRESS: OfTice of the Solicitor. 18th & 

C Street, N.W.. Washington. D.C. 20240. 

FDR FURTHER INFORMATION CONTACT: 

lohn McHate. (202) 343-3444. 

SUPPLEMENTAL INFORMATION: The Act of 
April 22.1960 (74 StaL 74) authorized 
and directed the Secretary of the 
Interior to convey to the State of Nevada 
approximately 15.000 acres of public 
land located dong the Colorado River 
on the northern and western boundaries 
of the Fort Mohave Indian Reser\’ation. 
Executive Order 11988 directed the 
Secretary to issue a notice in the Federal 
Register explaining any decision to 
convey Federal lands in a Roodplain 
and to set forth the terms and conditions 
for floodplain management to be 
imposed in the comveyance. About 6.000 
acres of these lands have been 
purchased by the State. The Secretary 
has determined that the 9.000 acres, 
more or less, remaining should be 
conveyed to the Stale of Nevada under 
the terms of the Act of April 22. I960, 
subject among other things, to the 
following: 

Purchaser shall cause a certified 
hydrological engineer to prepare a flood 
protection plan for the area, based on a 
projected 100>year flood, and shall 
implement all features of the plan. The 
plan shall include provisions to protect 
structures to be used for residentiat 
commercial, educational, hospital or 
similar purposes, power supply, and 
storage of valuable data or instruments 
and hazardous products from significant 
damage by a 100-year flood. The plan 
may utilize either drainage and 
diversion facilities or special design 
features of the structures such as 
elevation and waterproofing. 

fames G. Watt 
Secretary of the Interior, 

December 8.1981. 

IPS Doc n-SSm FM 1S-l4-ai; SM aal 

lAIJNO coot 4310 *a 4 ^ 


Bureau of Land Management 

Oft and Gas Leasing, National 
Petroleum Reserve—Alaska; 
Postponement of Sale 

agency: Bureau of Land ManagemenL 
Interior. 

action: Notice of postponement of first 
oil an3 gas lease sale in National 
Petroleum Reserve—Alaska._ 

summary: The purpose of this notice is 
to announce the postponement of the 
first oil and gas lease sale in the 
National Petroleum Reserve—Alaska, 
previously scheduled for December 16, 
1961, by notice published at 46 FR 55426 
(November 0.1981). Due to uncertainty 
about certain previously published 
requirements lor the filing of information 
required by the Department of fustice 
for antitrust review of successful 
bidders, the lease sale Is hereby 
postponed until further notice. 

A new sale notice and date for the 
lease sale will be published as soon as 
possible. 

FOR FURTHER INFORMATION CONTACT: 
Robert Lawton. Bureau of Land 
Management. (202) 343-4437. 

Dated: December 11.1961. 

Robert F. Burford, 

Director, 

ini Doc tl-MW riM U-tl-tt! t pm\ 

BAUNO coot 4910 -S 4 - 4 I 


lOR 8969) 

Oregon; Termination of Exchange 
Classification 

1. By Order of the Oregon State 
Director, Bureau of Land Management, 
which was published in the Federal 
Register on )une 8.1972. (37 FR 11492), 
the following described public land was 
classified for disposal through exchange 
pursuant to Section 8 of the Taylor 
Grazing Act of )une 28,1934, at 
amended (43 U.S.C. 315g): 

WUlamelte Meridian 

T. 15S..R. 16 E, 

Sec. la EWSEV«. 

T. 15 Sm R. 18 E. 

8ec.a WV^NWW. 

T. 16 a. R. 15 E. 

Sec. a EWSWy 4 and SW V4SEyi. 

T. 16 a. R. 19 E. 

Sec. 14. NV^NV^ and EV^SE^: 

Sec22.SV8. 

T. 16 a. E 20 E, 

Sec.22.NV%NWy4. 

T.16a.R.25E, 

Sec. IS. EWSEy4: 

Sec. 22, NEViNEVL; 

Sec. 23. NWV4NWy4. 

The areas described aggregate 1.060.00 
acres In Crook County. Oregon. 
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2. The abovc-dcscribed public land 
has been eliminated from any exchange 
proposal; accordingly, pursuant to 43 
CFR 2470.1. the daasification la 
terminated upon publication of this 
notice in the Federal Register. 

3. At 10 a.m.. on january 11,198Z the 
land described abtH’C will be open to 
operation of the pnblic land Taws 
generally, subject to valid exisitfng 
rights, the provisions of existing 
withdrawals, and the requirements of 
applicable law. All valid applications 
received at or prior to 10 ajn.. on 
January U. 1982, shall be considered as 
simultaneously filed at the time. Those 
received thereafter shall be considered 
in the order of filing. 

4. At to a.m.. on |anuary 11.1962. the 
land described above will be open to 
location under the United States mining 
laws. The land has been and continues 
to be open to applicationa and offers 
under the mineral leasing laws. 

InquiMs concerning the land should 
be addressed to the State Director. 
Bureau of Land ManagetnenU P.O. Box 
2965, Portland, Oregon 97208. 

Dated: December 4. t981. 

Chomp C Vaughod,. 

Acting Chlpf, Branch of Lands oiid Minerals 
Op«*njtions. 

int Doc m^-UTOO niod S4S wn) 

BIUJNO COOC 4110-S4>M 


National Park Service 


Delaware Water Gap National 
Recreation Area 


agency: National Park Service. Mid* 
Atlantic Regfonal Office. 

ACnOM: Notice of Intent to Prepare 
Environmental hnpacl Stolemeot 


summary: Pursuant to section 102f2)(Cl 
of the Natfonaf Etuironmental Policy 
Act of 1968. as axnendecf. the NutionaT 
Park Service intends to prepare an 
environmental impact statement for 
management of that portion of U.S. 
Highway 209 within the authporized 
boundary of Delaware Weter Cap 
National Recreation Area. The 
environmental impact statement wfll 
discuss the significant environmental 
impacts that may be anticipated from 
the National Park Service proposed 
management strategy and the 
reasonable alternative which would 
avoid or minimize adverse impacts or 
enhance the quality of the human 
environment. 


FOR FURTHER INFORMATION CONTACT: 
Joseph W. Karban. ChieL Environmental 
Quality Division, National Park Service. 
Mid’Atlantic Region. T43 South Third 


Street Philadeffdiia, Pennsylvania 19106. 
Telephone (215) 587-2785. FTS 507-2785. 
SUPPLEMENTARY INFORMATION: The 
affected section of Highway 209 extends 
approximately 35 miles from 
Stroudsbourg northeast to Milford. This 
section of Route 208 is a two lane 
roadway with fairly flat grades and 
numerous sharp corves. It provides a 
direct connection between 1-64 and 1-60 
in Monroe and Pike Counties and carries 
a large volume of commercial! trucks 
whiem dominate trafOc along Highway 
208and affect the recreational values 
along the 23 miles of the highway within 
Delaware Water Gap National 
Recreation Area. Inasmuch as Highway 

208 provides access to several 
reereetfonal developments, and natural 
and cultural areas, the extensive truck 
traffic has considerable safety, 
socioeconomic and environmental 
impacts. 

In 1978, the National Park Service 
completed a draft general management 
plan (DGMP) for Etelawarc Water Gap 
National Recreation Area. The draft 
plan reflected the relocation of Highway 

209 to an alignment roughly parallel to 
the Pennsylvania boundary as proposed 
by the Corps of Engineers, a proposal 
stffl under consideration at that time. 
This rofocation is no fonger being 
considered. 

Present use of the national recreation 
area ranges from quiet pursuits of 
sightseeing, picnicking, hiking, 
swimming and canoeing, fishing and 
hunting to the more mechanized 
activities of water-skiing and 
snowmobiling. Through special use 
permits, several school districts and 
colleges conduct environmentai 
educationprogramsatfadlHies made 
available by the National Park Service. 
Future development and use will 
support broadened opportunities far 
public outdoor recreation, while scenic, 
scienliftc and historic features are 
preserv ed. Route 209 provides the only 
feasible access toseveraf fodfities in 
the recreation area and wilt be 
important In planning for proposed 
developments along the Delaware River. 
The 1978 Draft General Management 
Plan includes development of sites at 
BushkilL I^ngmans Falls. Loch Lomond. 
Dry Brook, Zimmerman Farm. Indian 
Point, Lapawansa (Visitor Contact 
Point), and others, only after safe visitor 
access from and onto Highway 209 
could be assured. Several individuals 
and organizations have attempted to 
reduce or totally restrict interstate truck 
traffic along Highway 209 from 
Stroudsbourg to Milford. In this regard 
they have expressed their desires to 
have the section of road within the 


authorized boundary of the national 
recication area transferred to the 
National Park Servfce. with the goal of 
eliminating truck usage. The National 
Park Service had not sought the fracifer | 
although it agreed to accept the 
Highway if money and positions are 
available for ils management. 

In 196a the legistlation was 
introduced in the Pennsylvania 
legislature providing (or tho transfer of 
the 23 mile section of road to the 
Delaware Water Gap National 
Recreation Area. It was passed 
unanimously by both houses of the 
legislature and was signed by Gcvenior | 
Richard Thornburgh with the condition 
that the Notional Park Service provide 
an alternate route for Interstate truck 
traffic before the Pennsylvania 
Department of Transportation would 
transfer the road to Federal jurisdictioitJ 
In May 1981, the Governor vrithdrew bii| 
objections, and the legal procedures to 
transfer the highway to Federal 
ownership began, llie authorization ao4j 
deed for that portioaof U.S. Highw&\ 

209 within the Delaware Water Cap 
National Recreation Area ore available 
to the National Pork Service. Funding to^ 
administer the highway is a line item in ; 
the proposed National Park Service 
bud^t for Fiscal Year 82. 

The function of the environmental 
impact statement will be to document 
environmental Impacta of alternative 
courses of action for reducing conflicts 
between park visitors/vaiues and truck 
traffic. The environmental impact 
statement including public and agency 
comments on the documenf will form tbi| 
basis for the Regional Director's 
decision on how to manage (he road. 
Several feasible alternatives will be 
presented. No alternatives will be 
considered that involve any 
development outside the national 
recrcaton area. The alternatives include] 
(1> Not accepting the transfer and 
allowing interstate trucking to continue | 
the Commonwalth would continue to 
maintain the roads within its resoisrcL*s. 
possibly with some modification in 
approaches of access roads for 
improved safety standards; (2) accept 
transfer of the highway and allow 
interstate trucking to continue but ihv 
highway would be upgraded to 
improved safety standards and to allow 
National Park Service law enforcemi'n! 
specialists to enforce speed limits; thi« 
would require additional personnel, 
facilities and equipment for 
enforcement; (3) limit interstate truck 
traffic to those periods of the day 
recreation visitor traffic is lowest; (4) 
limit interstate truck traffic to those 
periods of the year when outdoor 
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rfcreation demands in the national 
rfcreation area are lowest, and; (5) 
totally prohibit interstate trucking traffic 
through Delaware Water Gap National 
Recreation Area year around 

Several public meetings and 
consultations have identified the various 
publics and their interests including the 
comments concerning the Draft General 
Management Plan and Draft 
Environmental Statement at a public 
meeting in November 1960. In March 
isei. consultations were held with 
representatives of county planning 
departments, state departments of 
transportation. Federal Highway 
Agency, state wldlife management 
agencies and the U.S. Fish and Wildlife 
Service, Soil Conservation Service, 
Environmental Protection Agency, and 
lUffs of state historical preservation 
offices. In June and )uly 1981, meetings 
were again held with officials at 
Pennsylvania Department of 
Transportation, the county plannlna 
departments. Forest Service ofTicials at 
Gifford Pinchot Institute, and several 
individuals concerned about 
management of the national recreation 
area. We encourage any additional 
comments from oliiers that may have an 
interest also. 

The environmental impact statement 
will be prepared using comments 
nceived from public meetings and 
consultations. A distribution of the 
document followed by public and 
agency review period will be used to 
obtain additional comments. 

A public meeting will be held in the 
tricinity of the national recreation area 
as part of the review period and to offer 
assistance in understanding the 
environmental impact statement Also a 
public information period will be 
provided upon completion of the final 
environmental statement following 
Federal Register notice of intent to 
effectuate new regulations. 

Dnted: December i. 1081. 

Dim H. Catlleborry. 

Director, Mid-Atlantic Region, 

ifl Ooc tl-aSTSa RM M amj 

•UMQ COOC 4lie>70-ai 


C^teway National Recreation Area, 
Floyd Dennett Field, Environmental 
Assessment/Development Concept 
Ran; Aveilability and of Public Meeting 

Pursuant to Section 102 (2) (C) of the 
Niitionai Environmental Policy Act of 
1966. the National Park Service has 
prepared an Environmental 
Assessroent/Development Concept Plan 
for Floyd Bennett Field. Gateway 
National Recreation Area. The 
f'-nvironmental Assessment/ 


Development Concept Plan considers 
alternatives to guide Park development 
and management. This Environmental 
Assessment/Qevelopment Concept Plan 
follows the approved General 
Management Plan and Final 
Environmental Impact Statement for all 
of Gateway completed in 1979. The 
Development Concept Plan is derived 
from the alternatives developed in the 
Environmental Asessment A public 
meeting will be held to review the 
presented information and to respond to 
the Environmental Assessment 

The meeting is scheduled for Monday, 
January 11.1982, at 6:30 p.rn.. at City 
University of New York. Room B-08, 33 
West 42nd Street New York. New Yortc. 
This facility is considered physically 
disabled accessible. If interpretive 
services are reauested to this agency 
within five working days before the 
meeting, it will be provided. 

The meeting will be open to the 
public, however, facilities and space are 
limited, and persons will be 
accommodated on a first-come, first- 
served basis. 

Following the public meeting, the 
public will have 30 days to submit 
written comments. 

A limited number of copies of the 
Environmental Assessment/ 
Development Concept Plan are available 
for pick up on a first-come. Orst-served 
basis from: Information Desk. Federal 
Hall National Historic Site,, 26 Wall 
Street. New York, New York, and 
Superintendent. Gateway National 
Recreation Area. Building 66. Floyd 
Bennett Field. Brooklyn. New York. 

Persons wishing further information 
concerning this meeting, or who wish to 
submit written statements, may contact 
fohn Cuthrie.vActing Superintendent. 
Gateway National Recreation Area, 
Headquarters. Building No. 66. Floyd 
Bennett Field. Brooklyn. New York 
11234. (212) 63(M)393. Written comments 
should be submitted to John Guthrie by 
February 11,1962. 

(UiariM P. Clapper, fr... 

Acting Regional Director, North Atlantic 
Region, 

im Doc tl-jsrw RM1 9M aial 

MJJNO COOC «J1S>70-4I 


Padre Island National Seashore, 
Kleberg, Willacy and Kenedy Ci^ties, 
Tex.; Availability and Public Meetings, 
EnvironfnenisI Assessment for Draft 
General Management Plan/ 
Development Concept Plan 

Pursuant to the National 
Fjivironmental Policy Act of 1969, Title 
40 of the Code of Federal Regulations, 
Part 516 of the Departmental Manual 


and Chapter 1 of Part 520 of the 
Department of the Interior Manual for 
compliance %vith Executive Order 11968 
(Flo^plain Management) and Executive 
Order 11990 (Protection of Wetlands), 
the National Park Service has prepared 
an Environmental Assessment for the 
Draft General Management Plan/ 
Development Concept Plan for Padre 
Island National Seashore, Kleberg, 
Willacy and Kenedy Counties, Texas. 

The Environmental Assessment for 
the Draft General Management Plan/ 
Development Concept Plan outlines 
alternative management strategies to 
insure all reasonable ways of achieving 
the intent of Congress and the 
management objectives of Padre Island 
National Seashore have been 
considered and that the positive and 
negative impact of each strategy have 
been identified and analyzed. The 
Environmental Assessment for the Draft 
Genera] Management Plan/ 

Development Concept f^an is also 
intend^ to solicit input and comments 
from concerned individuals, groups and 
agencies concerning Floodplain 
Management and Protection of 
Wetlands. 

Copies of the Environmental 
Assessment for the Draft General 
Management Plan/Development 
Concept are available at the following 
locations: Padre Island National 
Seashore, 9405 South Padre Island 
Drive. Corpus Christi, Texas 78416; and 
the Southwest Regional Office, National 
Park Service. 1100 Old Santa Fe Trail. 
Post Office Box 728. Santa Fe. New 
Mexico 87501. 

Public Meetings are scheduled for 
lanuary 12 and 13,1982, in the Corpus 
Christi and Port Isabel areas. The actual 
times and locations of the Public 
Meetings are not availble at the time of 
publication of this notice. Please contact 
the Superintendent at Padre Island 
National Seashore at the above address, 
or telephone 512-937-2621 for further 
information. 

Anyone wishing to provide comments 
on the Environmental Assessn^nt for 
the Draft General Management Plan/ 
Development Concept Plan should 
provide them to the Superintendent. 
Padre Island National Seashore, at the 
address provided above, by |anuary 29. 
1962. 

Dated: December 3.1061. 

Donald A. Oayloo. 

Acting Regional Director, Southweei Region, 

IPX Doc tl-wa? Rlod U.14-ai: M unj 
esjjNQ COOC 4iia-7o-« 
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National Register of Historic Places; 
Notification of Pending Nominations 

Nominations for the following 
properties being considered for listing In 
the National Register were received by 
tho National Park Service before 
December 4« 1681. Pursuant to S 60.13 of 
36 CFll Part 60 written comments 
concerning the stgniricanoe of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register. National Park 
Service. U.S. Department of tho Interior. 
Washington. D.C. 20243. W'riltcn 
comments should bo submitted by 
December 30.1981. 

Bruce MscOougJil 

Acting Keitpvr of tho Nuiiotuil Registon 

CALIFORNIA 

Alameda Cwnty 

San Lrandro, Casa Peralta, 384 W. Estudillo 
Ave. 

EJ Dorado County 

Ptacervilie. Confidence HaJL 487 Main St 
Ptenno County 

Pretno. Rehorn Hoime, 1050 S St. 

Merced County 

Merced. Katthier-RetUor House, 406 W. 25th 
St. 

San Bernardino County 

Ontario. Ontario State Bonk Block, 300 S. 
Eudid Ave. 

CONNECTICUT 

Litchfield County 

Tharoaaton. Hose arni Hook and Ladder 
Truck Budding, Main St 

New Haven County 

Derby. Wood, Horcourf, Memonal Library, 
313 Elizabeth St 

OELWARE 

New Castle County 

Claymoat tvyside Farm, 1301 Naaman’s Rd. 

MINNESOTA 

Hennepin County 

Bxceliior. Excelsior Fruit Growers 
Assoaation Building, 450 3rd St 
Minneapolis. Fire Station No, IB, 2001 
University Ave., SE. 

|FR Obc n-ssm POmI ass ael 

muiNO cooc f9io-7a-ai 


INTERSTATE COMMERCE 
COMMISSION 

(Ex Parte No. 387 (5ub-No. S6)I 

Burlington Northern Railroad Co.« 
Exemption for Contract Tariff ICC-BN- 
C-0032 

agency: Interstate Commerce 
Commission. 


ACTION: Notice of provisional 
exemption 

summary: Petitioner is granted a 
provisional exemption under 49 U.S.C. 
10505 from the notice requirements of 49 
U.S.C 10713(o) and its contract and 
contract tarih* to be filed may be made 
effective on one day’s notice. This 
exemption may be revoked if protests 
are Hied on or before December 29.1981. 

FOR FURTHER INFORMATION CONTACT: 
lane .Mackall (202) 27S-7656. 

SUPPLEMENTARY INFORMATION: 
Burlington Northern Railroad Company 
filed on November 25,1981. a petition 
for exemption under 49 U.S.C 10505 
from the statutory notice provisions of 
49 U.S.C. 10713(e). It requests that we 
permit it to make Supplement 1 to 
contract tariff ICOB.N-O-0032 effective 
on December 10,1981, which is also the 
effective date of the original contract. 
The contract between petitioner and the 
shipper involves shipments of 
woodpulp. 

Under 49 U.S.C 10713(e) contracts 
must be filed to become effective on not 
less than 30 nor more than 60 days' 
notice. There is no provision for waiving 
this requirement CF, former section 
107a2(dKl)* However, the Commission 
has granted relief under section 10505 
exemption authority in exceptional 
situoHons. 

The petition shall be granted. The 
supplement is necessary to alleviate 
potential difficulties in the original 
contract concerning demurrage. 
Petitioner’s contract tariff ICC-BN-C- 
0032 may become effective on one day's 
notice no earlier than December 10. 

1981. 

We will apply tho following 
conditions which have been imposed in 
similar exemption proceedingr. 

If the Committion permits the contract to 
become effective on one day’s notice, this 
fact neither shall be construed to mean that 
this is a Commission approved contract for 
purposes of 49 U.S.C 10713(g) nor shall it 
serve to deprive the Commission of 
hirisdiction to institute a proceeding, on its 
own initiative or on comf^int to review this 
contract and disapprove it. 

Subject to compliance with these 
conditions, under 49 U.S.C. 10505(a) we 
find that the 30 day notice requirement 
in these instances is not necessary to 
carry out the transportation policy of 49 
U.S.C. lOlOla and is not needed to 
protect shippers horn abuse of market 
power. Further, we will consider 
revoking this exemption under 49 U.S.C 
10505(c) if protests are filed within 15 
days of publication in the Federal 
Register. 


This action will not significantly affect 
the quality of the human environment or 
the conservation of energy resources 

Dated: December 8^ 1981. 

By the Commission. Divitlon 2. 
Commisaionm Gresham. Cniiam. and 
Taylor. Commissioner Taylor did not 
partidpote. 

Agatha L Mergcnovich. 

Secretary, 

(FP Doc SiOSnOPiUd IS-10-S1. «atj 

aaxiMQ coot 7eu-oi>ii 


Loog-and-Short-Haul Application for 
Rellaf (Formerly Fourth Section 
Application) 

December 9.19B1. 

This application for long-and-short> 
haul relief has been filed with the ICC. 

Protests are due at the ICC within IS 
days from the date of publication of the 
notice. 

FSA No. 43947—Southwestern Freighl 
Bureau, Agent No. B-143. reduced ratfs 
on rubber and rubber compounds, from 
stations in Texas to Hopedale, MA. in 
Supplement 93 to its Tariff ICC SWFI) 
4973-A, effective December 28.1981. 
Grounds for relief—Destination rate 
relationship. 

By (he Commission. 

Agatha L. Mefgeoovich, 

Secretary, 

(FX Obc n-jvse pitedis-is-n. %m mb| 

■CLUNQ coot 7»S-ei*4l 


(Ex Parte No. 311] 

Expedited Procedures for Recovery of 
Fuel Costs 

Decided: December 9.1981. 

In our recent decisions, an ISO- 
percent surcharge was authorized on all 
owner-operator traffic, and on all 
truckload traffic whether or not owner- 
operators were employed. We ordered 
that all owner-operators were to 
received compensation at this level. 

This weekly figure set forth in the 
appendix for transportation performed 
by owner-operators and for truckload 
traffic is 18.0-percent. Accordingly, we 
are authorizing that the surcharge for 
this traffic remain at 18.0 percent. All 
owner-operators are to receive 
compensation at this level. 

No change is authorized in the 2.0- 
percent surcharge for United Parcel 
Service, the 3.1-percent surcharge on 
less-than-tnickload (LTL) traffic 
performed by carriers not using owner- 
operators. or the 6.7-percent surchaiyr 
for the bus carriers. 
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Notice shall be given to the general 
public by mailing a copy of this decision 
to the Governor of each State having 
jutsdiction over transportation, by 
depositing a copy in the Office of the 
Secretary, Interstate Commerce 
Commission, Washington, D.C. for 
public inspection and by depositing a 
copy to the Director, OI6ce of the 
Federal Register, for publication therein. 

It is ordered: 

This decision shall become effective 
Friday, 12.-01 a.m. December 11,1981. 

By the Commission. Chairman Taylor, Vice 
Cbairman Clapp. Commissioners Gresham 
and Gilliam. 

Agatha L. Mergenovich, 

Secretary. 

AppENorx~4^ucL SuRCKAnoe 

dkrtr anafinceparpaSoft (atoUSng taM} 
t. 1«7f _-___ SAM 

Data ei curmnf firtca mamatawatam and pnoa par gaSon 
UndUtSng tami 

7. 1981 -- tSi Of 
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(Permanaivt AuthoHty Decisions Volume 
No. 208] 

Motor Carrier, Restriction Removals; 
Decisk>n*Notfce 

l>ecided: December 9.1981. 

'Fhe following restriction removal 
applications, filed after December 28, 
19^ are governed by 49 CFR Part 1137. 
Part 1137 was published in the Federal 
Regislef of December 31.1980. at 45 FR 
86747. 

Persons wishing to file a comment to 
an .ipplication must follow the rules 
under 49 CFR 1137.12. A copy of any 
Application can be obtained from any 
Applicant upon request and payment to 
applicant of $10.00. 

.Amendments to the restriction 
^emoval applications are not allowed. 


Some of the applications may have 
been modified prior to piiblication to 
conform to the special provisions 
applicable to restriction removal. 

Findings 

We find, preliminarily, that each 
applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with 49 U.S.C 10922(hb 

In the absence of comments fiM 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant Prior to beginning operations 
under the newly Issued authority, 
compliance must be made with the 
normal statutory and regulatory 
requirements for common and contract 
carriers. 

By the Cominission. Restriction Rexnovsl 
Board. Members Spom. Ewing, and Shaffer. 
Agatha L. Mergenovich, 

Secretary. 

MC 35320 (Sub-663)X. filed October a 
1981. Applicant: T.I.M.E.-DC. INC., 2598 
74th Street P O. Box 2550, Lubbock. TX 
79408. Representative: John T. Coon 
(same address as applicant). Sub 109, 
broaden: (1) from general commodities 
with the usual exceptions to "general 
commodities, (except Classes A and B 
explosives)" (2) to authorize service to 
all intermediate points. 

MC 44932 (Sub-20)X, filed November 
16.1961. Applicant: ILUANA 
DISTRIBUTION SYSTEM, INC., RJL 1. 
Box 147, Crete, IL 80417. Representative: 
William H. Shawn. 1730 M Street NW,^ 
Suite 501, Washington. D.C 20036. Subs 
19 and 21, broaden: (1) to (a) *V88te or 
scrap materials not identiSi^ by 
industry producing" from ferrous and 
non-ferrous scrap metal Sub 21 (b) 
"building materials" from brick, stone, 
terra-cotta, marble and slate haydite, 
cement and haydite blocks, glazed tile, 
and forms used or useful in the 
manufacture of these products and from 
brick, stone, terra-cotta, tile, cement 
marble, cinders, haydite, plywood, 
debris, excavating, cement and haydite 
machinery, and materials used in the 
erection thereof: Sub 19. (c) "metal 
products and waste or scrap materials 
not identified by industry producing" 
from pig iron and ferrous metals, scrap 
iron, scrap steel and non-ferrous scrap, 
and scrap Iron and steel. Sub 19. (d) 
"petroleum or coal products" from coal: 
Sub 19, (e) "food and related products, 
waste or scrap materials not identified 
by industry producing, chemicals and 
related pr^ucts, and non-metallic 
minerals" from meat and bone scraps, 
tankage, dried blood, and salt; Sub 19. 

(f) "chemicals and related products, and 


rubber or plastic products” from dry, 
synthetic resins; Sub 19. (g) "food and 
related product and farm products" from 
animal and poultry feed: Sub 19. (h) 
"chemicals and related products and 
non-metallic minerals" from salt; Sub 19. 
(i) "chemicals and related products" 
from dry fertilizer, (j) "food and related 
products" from animal and poultry feed; 
Sub 19. (k) "metal products and 
petroleum and coal products" from steel 
articles and such materials as are used 
or useful on highway construction 
projects. Sub 19. and (1) "waste or scrap 
materials not identified by industry 
producing" from scrap iron, scrap steel 
and non-ferrous scrap. Sub 19. (2) by 
removing all restrictions in the general 
commodity authority except (Classes A 
and B explosives). (3) remove 
restrictions designating types of 
equipment to be used and designating 
packaging or absence thereof, in bull^ 
exceptions to named commodiUes, in 
both subs, (4) Sub 19. Chicago, IL to 
Cook. DuPage and Lake Counties. IL and 
Lake and Porter Counties, IN; Whiting, 
IN to Lake County; Hammond. IN to 
Lake County, IN and Cook County, IL; 
Milwaukee, WI to Milwaukee, 
Waukesha, Washington. Ozaukee and 
Racine Counties: JoUel IL to Will 
County; Riverdale, IL to Cook County; 
Lemonl IL to Cook and Will Counties; 
Portage, IN to Lake and Porter Counties; 
Peoria, IL to Peoria. Woodford and 
Tazewell Counties; Danville. IL to 
Vermilion County, (5) remove facilities 
limitation (a) in Sub 19, and replace (b) 
Bums Harbor. IN with Porter County, 
Sub 19 and (c) Riverdale. IL with Cook 
County, Sub 10, and (6) to radial 
authority. Sub 19. 

MC 72465 (Sub-12)X. filed November 
16.1961. Applicant: DANIELS 
TRANSPORTATION CO., INO, 91 
Mechanic Streel Lebanon, NH 03706. 
Representative: James M. Bums. 1383 
Main Street Suite 413, Springfield, MA 
01103. Lead, Subs 7.8. 9 and Sub ^1. 
Remove restrictions in general 
commodity authority, except classes A 
and B explosives, in lead; broaden: in 
lead; (1) textile mill supplies, road 
building materials to "textile mill 
products and building materials"; sand, 
gravel non-liquid road building 
materials, cemenl cinder blocks to 
"building materials": groceries, grocery 
store supplies to "food and related 
products"; groceries to "food and related 
products"; (2) Lebanon and Enfield to 
Grafton County, NH; Northfield and 
Queche to Washington and Windsor 
Counties, VT; Hazardvilie, Norwich, and 
East Lync to New London and Hartford 
Counties. CT; Pawtucket to Providence 
County, Rl: Bridgewater, Springfield and 
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I fartford to Windsor County. VT In lead: 
points in VT within 30 miles of Lebanon 
to Orange and Windsor Counties, VT; 
points within 15 miles of Lebanon. NH 
to Grafton and Sullivan Counties. NH 
and Windsor and Orange Counties. VT; 
Philadelphia and points within 25 miles 
thereof to Philadelphia, Bucks. 
Montgomery, Delaware and Chester 
Counties, PA, New Castle County. DR 
and Burlington, Gloucester, Camden and 
Salem Counties. N], in Sub 7; points in 
• NIL VT. MA. RI, CT and NY within 150 
miles of Lebanon. N) to points in VT. 

NH. Berkshire. Hampden. Worcester, 
Middlesex, Suffolk. Essex, Norfolk. 
Bristol, Plymouth. FranJciin, and 
Hampshire. Counties. MA. Providence, 
Bristol, and Kent Counties, Rl. Hartford. 
Windham, Tolland, Litchfield. New 
ix>ndon. New Haven, and Middlesex. 
Counties. CT. Clinton Franklin. Essex. 

St. LawTence, Herkimer, Hamilton, 
Warren, Washington, Rensseleaer. 
Columbia, Dutchess. Ulster. Albany, 
Schenectady, Pulton. Montgomery, 
Saratoga, Oneida. Ostego. and 
Chenango Counties. NY in lead and Sub 
8. Windsor Locks. Lebanon, facilities to 
I lartford County, CT. Grafton County, 
NH in Sub 9: points in NH and VT 
within 25 miles of Lebanon, NH to 
Windsor, and Orange Counties, VT and 
Grafton. Sullivan, and Merrimack 
Counties. NH, in lead and Sub E-1: 
remove except in bulk tank vehicles 
restriction in Sub 9. 

MC 82072 (Sub^)X, filed November 
20.1981. Applicant: KELLER MOVING 8 
STORAGE, INC., 2811 Emaus Ave., 
Allentown, PA 18103. Representative: 
Colin Barrett. 11784 Indian Ridge Rd., 
Reston, VA 22091. Lead and Subs 5 and 
7. (1) broaden to *Tumlture. fixtures and 
parts thereof* from new furniture, lead 
and all subs: (2) change: East Greenville, 
to Montgomery, Berks. Lehigh and Bucks 
Counties, PA: Allentown, to Lehigh. 
Northhampton, Bucks and Berks 
Counties. PA: and Souderton, to 
Montgomery and Bucks Counties, PA; 

(3) to radial authority, lead and all subs: 
and (4) remove; restriction to shipments 
moving to Allentown. PA for In-transit 
storage, lead; and originating at and 
destined to facilities restriction. Sub.7. 

MC 89021 (Sub<6)X. filed December 3. 
1981. Applicant: LEVINFS EXPRESS & 
TRUCKING COMPANY. P.O. Box 237, 
Carteret. NJ 07008. Representative: 
Robert B. Pepper. 168 Woodbridge 
Avenue. Highland Park, NJ. Sub 3F: 
broaden advertising materials (except 
printed matter) to **adverti8ing 
materials.*^ 

MC 116023 (Sub-7)X, filed December 2, 
1981. Applicant: KRAMER TRUCKING 
CO., INC., P.O. Box 1916, Wickenbuig, 


AZ 85358. Representative: Robert B. 
Pepper, 168 Woodbridge Ave.. Highland 
Park. NJ 06904. Subs 3.4 and 6. (1) 
broaden; subs 3,4 and 6. from heavy 
commodities, knitting plant machinery, 
uncrated, and knitting plant machinery 
parts, new knitting machinery and parts, 
and carbon and water treatment units, 
incinerators, air pollution units, and 
carbon regenerators to ^'commodities 
because of size or weight require the use 
of special equipment**; Sub>4. from used 
knitting machinery and parts, used 
knitting plant equipment, and stock in 
trade of knitting plants to '^commodities 
because of size or weight require the use 
of special equipment, and textile mill 
products**: and (2) remove commodities 
in bulk exception, Sub^. 

MC 117765 (Sub-323)X. filed October 
5.1981. Applicant: HAHN TRUCK UNF„ 
INC. P.O. Box 75218, Oklahoma Gty. 

OK 73147. Representative: C. L Phillips, 
1411 N. Classen, Oklahoma City. OK 
73106. Sub Nos. 1 (in part). 27. 28. 37. 48. 
53,67.80 (in part) 101 (in part) 105 (in 
part). 121,171. 218, 222, 237, 238, 247. 28a 
298. 302, 303 and 305. to broaden (1) from 
(a) dry fertilizer, fertilizer compounds, 
fertilizer ingredients and urea in Sub 1; 
dry fertilizer and urea in Sub 27; 
ammonium nitrate, urea, fertilizer 
materials and fertilizer ingredients, 
other than liquid in Sub 28; dry fertilizer, 
dry fertilizer compounds, dry fertilizer 
ingredients, and urea in Sub 37; volcanic 
ash. in containers, in Sub 48: di-calcium 
phosphate and calcium carbonate in Sub 
53; fertilizer and fertilizer materials, dry, 
in Sub 67; fertilizer, fertilizer ingredients, 
fertilizer materials, fertilizer compounds 
and dry urea, and urea in Sub 8a dry 
fertilizer, fertilizer compounds and 
ingredients and urea in Sub 105: from 
dry chemicals, dry chemicals, in bags, 
when moving in mixed loads with dry 
chemicals in bulk; dry fertilizer and 
fertilizer materials, and insecticides, 
fungicides and herbicides (except liquid, 
in bulk), dry fertilizer and fertilizer 
materials, in bags, when moving in 
mixed loads with dry fertilizer and 
fertilizer materials, in bulk: dry fertilizer 
and fertilizer materials, in bulk, when 
moving in mixed loads with dry fertilizer 
and fertilizer, in bags, in Sub 121: to 
"chemicals and related products'* (b) 
from dry lignon pitch, in containers in 
Sub 101 to “pulp, paper and related 
products** (c) prepared animal and 
poultry feed, in containers in Sub 8a 
flour, in bags, in Sub 171; dry dog food, 
in bags, or bales. Sub 218; processed 
grain and soybean products (except 
commodities in bulk) in Sub 237; flour, 
com meal, bird seed, popcorn, feed and 
feed ingredients (except in bulk): flour in 
containers (except in bulk.) and pitch 


lignin, in bags, in Sub 260F: non- H ^ 

alcoholic beverages, in container, in Sub I | 
298F. salt, salt piquets, and mineral I . 
feed mixtures: and materials and I j 

supplies in Sub 302F; flour (except in ■ ^ 
bulk) in Sub No. 303F; non-alcoholic I ^ 
beverages, in containers, in Sub 305. to B , 
“food and related products, materials B , 
and supplies used in the manufacture. B | 
production and distribution of food and B . 
related products**; (d) plastic articles B j 
(except in bulk) in Sub 222; plastic fl , 

articles and materials and supplies and B f 
equipment used in the manufacture and B | 
distribution of plastic articles and fl ; 

materials (except in bulk) in Sub 238F; B \ 
plastic articles (except commodities in fl i 
bulk) in Sub 247F, to "rubber and plastic I | 
products. (2) remove originating at or I i 
destined to, in containers, in bag8,mixc d I • 
loads, ex-rail, in bags or bales I : 

restrictions, and exceptions to named I i 
commodities in various subs. (3) to I , 
radial authority in Subs 1, 27. 28. 37,48. I i 
53. 67, 80.101,105.121,171, 218. 222, 237, ■ 
280F. 298F and 303 (5) counties for I • 

points and/or facility locations: (Sub- I | 
No. 1 (in part), Tulsa and Mayes I | 

Counties. OK for Tulsa and Pryor. Sub I | 
27, Otoe County. NE for Nebraska City; I i 
Sub 28, Marion County. MO for South I | 
River (Marion County); Sub 37. Douglas I | 
County, KS for Lawrence; Sub 48, C^ter I < 
County. OK for Custer City; Sub 53. Ca$8 I j 
County. NE for Weeping Water, Sub 67, I | 
Lee County, LA for Fort Madison: Sub 80, I j 
Oklahoma County, OK for Oklahoma I [ 
City; Sub 101 (in part) Outgamie and I ^ 
Calumet Counties. WI for Appleton; Sub I | 
105, (in part). Kay County, OK for I i 

Tonkawa: Sub 121, Cherokee County, KS I | 
for Military; Sub 171, McPherson and I | 
Reno Counties, KS for Buhler and I c 

Inman: Sub 218 and 237, Reno County, I i 
KS for Hutchinson; Subs 222 and 247, I | 
Pottawatomie County. OK for Shawnee; I 
Sub 238. Morgan and Sangamon I « 

Counties, IL for Jacksonville and I | 

Springfield: Sub 280F. Pottawatomie I « 
County, OK for Shawnee and Madison I \ 
County, IL for Alton; and Outgamie and I - 
Calumet Counties, WI for Appictoni Sub I | 
298. Marshall County. MS for Byhalia. I - 
MC 120761 (Sub-76)X, filed October 8 fl * 
1961. Applicant: NEWMAN BROS. ■ I 
TRUCKING COMPANY, 6559 Midway ■ i 
Road, P.O. Box 16728, Fort Worth, TX I i 
76118. Representative: Clint Oldham, 623 I 
S. Henderson, 2nd Floor. Fort Worth, TX B 
76104. Subs 3,16,17.18. 25, 28 31. 32, 34. B - 
38F, 5lF. 60 and 63F, broaden (1)(8) from B | 
reinforcing bars and iron and steel B 

articles to *‘metal products**. Sub 3 and B 
51F; (b) from machinery and equipment B 
used in connection with the stringing or B 
tensing of hi-line wire and composting B 
machines to “machinery**. Subs 16 and B 
18; (c) from roofing materials, B 
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composition board, and insulation board 
to “building materials**. Subs 17.25.28 
and 32; (dj from air coolers, air 
conditioners, cooling rooms, heating and 
air (onditloning units to **air 
conditioning equipment and heating 
f<^aipmcnr. Sub 38F and to **air 
conditioning equipment**. Sub 31; and (e) 
hom plastic fence posts to **fence and 
fencing material- in Sub eoF; (2Ka) 
remove facilities limitations in all Subs 
except 57, (b) originating at or destined 
to restriction. Sub 18. (c) size and weight 
restriction. Sub 31 and (d) in bags. Sub 
34. (3) citywide to countywide (a) White 
Deer. TX to Carson County, Sub 18, (b) 
Cleburne, TX to fohnson County, Sub 34. 
(c) Stephens and Camden. AR to 
Ouachita County, Subs 25 and 28, (d) 
Staggarl, AR to Arkansas County, Sub 
38. (e) Ft. Smith. AR to Sebastian 
County, Sub 83. (f) Natchez. MS to 
Adame County, Sub 22 and (4) to radial 
authority in all sabs. 

MC128537 (Sub-40)X. filed November 

17.1981. Applicant: KENT L TURNER. 

KF VNENTH E. TURNER, AND ERVIN 
L lURNER d.b.a. TURNER 
FXI^EDITING SERVICE. P.O. Box 21333, 
Standiford Field, Louisville. KY 40221. 
Hrpreseiitative: George M. Catlett. 706 
McClure Building. Frankfort, KY 40601. 
Sub-aS: (1) authorize service at all 
inicrme^te points between (a) Laurel 
County, KY and Brigham City, LIT; (b) 
DanviUe, KY and Louisville. KY; (c) 
junction Interstate Hwy 75 and US Hwy 
ISO and Danville. KY; and (d] Lousivlile, 
KY and junction Interstate Hwy 25 and 
Interstate Hwy 80( (2) eliminate the 
facilities limitation: (3) remove the 
n^jitrictiona against (a) service 
originating at or destined to the facilities 
of American Greetings Corporation; and 
(b) joinder only. 

MC 126824 (Sub-4)X, filed November 
27.198L Applicant: JOHN TINNEY, 
d.b.a. JOHN TINNEY DEUVERY 
SERVICE, 002 ConneU Ave., Yeadon. PA 
19050. Representative: Raymond A. 
Thistle, Jr. Five Coltman CU Homestead 
Rd. A Cottman St., Jenkintown. PA 
19048. Sub 2F certificate: (1) Remove 
’’except commodities in bulk** restriction 
horn the general commodities 
description, and (2] Broaden to radial 
authority. 

MC 138904 (Sub^JX, filed November 

17.1981. Applicant: CARGO AND 
TRANSPORTATION SERVICES. INC, 
PD. Box 1172. Pueblo, CO 81002. 
Representative: Frank W. Taylor, Jr^ 

1221 Baltimore Ave., Ste. 600, Kansas 
City, MO 64105. Uad and Subs 1.2F 
(acquired in MC-F-14149F). and 3. 

Btuaden (IJ to -general commodities 
(except Classes A and B exploslves)- 
bom general commodities (exceptions), 


lead and Subs 1 and 2; (2) authorize 
service at all intermediate points on 
regular route, lead and Sub l.'ia] change: 
points within 15 miles of Fowler to 
Pueblo. Otero, and Crowley Counties. 
CO, irregular route portion of lead; SL 
Joseph. MO to Buchanan County, MO 
and Doniphan County, KS. and Kansas 
City. MO to Jackson. Cass, Platte and 
Clay Counties. MO and Johnson. 
Wyandotte, and Leavenworth Counties. 
KS, Sub 3; and (4) remove the restriction 
against serving Pueblo Ordinance Depot. 
CO. Sub L 

MC 143648 (Sub-9)X filed October 9. 
1981. AppUcant: CORALVILLE 
TRANSTORT, INC., R.R. #1, Lament. LA 
50650. Representative: Larry D. Knox. 

600 Hubbell Building, Des Moines, lA 
50309. Subs 1.2. 5F and 7F(1) remove the 
facilities restrictions in Subs 1,2.5F. and 
7F; (2) authorize radial authority in Subs 
1,2. 5P, and 7F: (3) broaden from 
fertilizers and fertilizer materials (Sub- 
Nos. 1, 2. and 7F) to **chemicals and 
related Products*'and from liquefied 
petroleum gas (Sub-No. 5F) to 
-petroleum and coal products; (4) 
remove the "in bulk** and -in lank 
vehicles** restrictions in Subs 1. 5F, and 
7F: and (5) broaden to Whiteside 
County, nl. for Albany. IL, in Sub 1; 
Dubuque county, lA. Jo Daviess County, 
IL, and Grant County, WI. for East 
Dubuque, IL in Sub 2; Chickasaw 
County. lA, for New Hampton. lA in Sub 
5F: and Cerro Gordo County, LA, for 
Mason City, lA in Sub 7F. 

MC 144011 (Sub-6)X filed October 5, 
1901 Applicant: HALL SYSTEMS. INC, 
214 South 10th Street Birmingham, AL 
35233. Representative: George M. Boles, 
727 Frank Nelson Building. Birmingham, 
Al. 35203. Lead and Subs 1.2. 3. and 4 to 
(1) remove all exceptions from general 
commodities authority (except Classes 
A and B explosives), lead and Subs 3 
and 4. (2) allow ser^ce at all 
Intermediate points lead and Sub 4. (3) 
remove ex-water restriction, and in bulk 
restrictions. (4) to -metal products- from 
iron and steel articles and aluminum 
articles having an immediate prior or 
subsequent movment by water, -rubber, 
plastic and fiberglass products- from 
pipe and pipe fittings, hydrants, valves 
and accessories** Sub 1, (5) to -food and 
related products from fo^tuffs. Sub 2, 
and (6) to radial authority. Sub 2. 

MC 144843 (Sub-ept filed October 21. 
1981, previously noticed in the Federal 
Register of November 4.1981, 
republished as follows: Applicant: 
GRACE DISTRIBUTION SERVICES. 

INC. P.O. Box 306, Duncan. SC 29334. 
Representative: Paul M. Danlell, 235 
Peachtree SU NE.. Atlanta. GA 30303. 
Sub-Na IF permit: broaden (1) polyester 


resins, chemicals, glass filter, brushes, 
sprayers, glycol, styrene, vinyl toluene, 
phthalic anhydride, maleic anhydride, 
materials, equipment, and supplies used 
in the manufacture, sale, and 
distribution thereof to - such 
commodities as arc used by or dealt in 
by manufacturers of chemicals." The 
purpose of republication is to correct the 
proposed commodity description. 

MC 152205 (Sub-4 )X filed November 

10.1981. Applicant: CATARACT 
TRUCK & CAR RENTAL CORP., 2445 
Allen Ave., Niagara Falls. NY 14303. 
Representative: August A. lacovitti 
(same as applicant). Sub IF, broaden (1) 
by removing exceptions to commodities 
in bulk and household goods from 
general commodity authority and (2) 
remove in containers restriction. 

(FS Doc nud m mi| 

MUJNQCOCME FSlS-SMi 


Motor Carriers; Permanent Authority 
Deciaiona; Decision-Notice 

The following applications, filed on or 
after February 9,1981, are governed by 
special rule of the Commission's rules of 
practice, see 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register on December 31.1980, at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue, of 
December 3,1980, at 45 FR 80109. 

Persons wishing to oppose an 
ap plica tion must follow the rules under 
49 CFR 1100.252. Applications may be 
protested only on the grounds that 
applicant is not fit willing, and able to 
provide the transportation service or to 
comply with the appropriate statutes 
and Commission regulations. A copy of 
any application, including all supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicanf s 
representative of $10.00. 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g^ unresolved common 
control, fitness, water carrier dual 
operations, or Jurisdictional questions) 
we find, preUminarily. that each 
applicant has demonstrated a public 
need for the proposed operation and 
that it is fiL %villing. and able to perform 
the service proposed, and to conform to 
the requirements of lltle 49. Subtitle IV. 
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United States Code, and the 
Commission's regulations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted, this decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under the Energy 
Policy and Conservation Act of 1975. 

in the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication (or, if the 
application later become unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within GO days after publication an 
applicant may file a verified statement 
in rebuttal to any statement In 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operation right. 

Note.—Ail spplicitions are for authority to 
opcrale at a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper *^under 
contract**. 

Please direct status inquiries to the 
Ombudsman's Office, (202) 275-7326. 

Volume No. OPI-219 

Decided: December 7,1981. 

By the Commission, Review Board No. 1. 
Members Parker, Chandler, and Fortier. 

MC 159340, filed November 18,1981. 
Applicant: DONALD L PUTNAM, 605 N. 
Ritchie. Hamilton, MO 64644. 
Representative: Donald L Putnam 
(Same address as applicant), (816) 583- 
4939. Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. 

MC 159430. filed November 24.1961. 
Applicant: JAMES L DAUM, 2596 
Greencastle Road, Mooresville, IN 
46156. Representative: James L Daum. 


(same address as applicant) (317) 539- 
6557, Transporting food and other edible 
products and byproducts Intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners, by the oivncr of the motor 
vehicle in such vehicle, between points 
in the U.S. 

Volume No. OPY-2-238 

Decided: December 3,1961. 

By the Commission, Review Board No. 1, 
Members Parker, Chandler, and Fortier. 
(Member Fortier not participating.) 

MC 135403 (Sub-2), filed November 19. 
1981. Applicant: MILLER TRANSFER A 
STORAGE 31259 E Highway 66. 
Barslow.’CA 92311. Representative: 
Robert J. Gallagher, 1000 Connecticut 
Ave. NW. Suite 1200, Washington, DC 
20036. 202-785-0024. Transporting for or 
on behalf of the United States 
Ck) vemment, general commodities 
(except used household goods, 
hazaitlsous or secret materials, and 
sensitive weapons and munitions), 
between points in the US. 

MC 159273, filed November 13,1981. 
Applicant: APPEL TRANSPORTATION 
SERVICE P.O. Box 55191, Seattle. WA 
98155-0191. Representative: James R. 
Appel. 13558 23rd N.E. Seattle. WA 
98125. Transporiingfoodandothor 
edible products and byproducts 
Intended for human consumption 
(except alcoholic beverages and drugs), 
agricultural limestone and fertilizers, 
and other soil conditioners by the owner 
of the motor vehicle in such vehicle, 
between points in the U.E 

MC 159293, filed November 16.1961. 
Applicant: DOUGLAS E CHRISTEN & 
PAMELA J. CHRISTEN d.b.a. DOUG 
CHRISTEN. 405 North 40th St.. Yakima. 
WA 98901. Representative: Douglas B. 
Christen and Pamela J. Christen (same 
address as applicant) 509-453-3209. 
Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.E 

MC 159302, filed November 25.1981, 
Applicant: BARRY LESMEISTEE 521 
West Indiana. Unit A. Bismarck. ND 
58501. Representative: Charles E. 
Johnson, P.O. Box 2056, Bismarck. ND 
58502 (701) 223-5300. Transporting/oorf 
and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and dni^), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 


vehicle in such vehicle, between points 
in the U.E 

MC 159393, filed November 20,1981. 
Applicant: OTTO TWIDW^ELL d.b.a. 

LO ST. DOODLEBUG. P.O. Box 610, 
Blanco. TX 76606. Representative: Otto 
Twidwell (same address as applicant) 
512-833-4938. Transporting /ixx/ and 
Other edible products and byproducts 
intended for human consumption 
(except alcoholic beverages and drugs), 
agricultural limestone and fertilizers, 
and other soil conditioners, by the 
owner of the motor vehicle, in such 
vehicle, between points in the U.S. 

Volume No, OPY-4-469 

Decided: December 7,1981. 

By the Commlstion. Review Board No. 2. 
Members Corleloo, Fisher, and Williams. 

MC 118036 (Sub-2), filed November 27. 
1981. Applicant: BILL DRAKE d.b.a. 
DRAKE TRUCKING, 202 Chestnut St., 
Terre Haute, IN 47807. Representative: 
Tbomas P, Rose. P.O, Box 205, Jefferson 
City, MO 65102 (314) 636-2321. 
Transporting food and other edible 
products and byproducts intended for 
human consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle, in such vehicle, between points 
in the VS, 

MC 147216 (Sub-5), filed November 27, 
1961. Applicant: CARL KLEMM. INC. 
d.b.a KLEMM TANK UNES, 1128 Teny 
Lane, P.O. Box Wl97, DePere, WI 54115. 
Representative: James A. Speigel, Oldc 
Town Office Park, 6333 Odona Rd., 
Madison. Wl 53719 (600) 273-1003. 
Transporting, for or on behalf of the 
United States Government, general 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.E 

MC 147536 (Sub-38), filed November 
27.1981. Applicant: D. L SITTON 
MOTOR LINES, INC. P.O. Box 1567, 
Joplin, MO 64801. Representative: 
Wilburn L Williamson, Suite OlS-East. 
The Oil Center. 2801 NW Expressway, 
Oklahoma City. OK 73112 (405) 848- 
7946. Transporting, for or on behalf of 
the United States Government General 
commodities (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions], 
between points in the U.S. 

MC 159486, filed November 24.1981. 
Applicant: CUSTOM DEUVERY 
LIMITED. 1205 Carr Une. St. Louis, MO 
63104. Representative; Lawrence A. 
Reichert (same address as applicant) 
(314) 772-1272. Transporting shipments 
weighing 100 pounds or less if 
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transported m a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U,S. 

MC 1594^6, filed November 24.1981. 
Applicant: ALICE D. USJAK, d.b.a. 
ASTA TRAFFIC SERVICES, 8226 No. 
Main St.. Eden, NY 14057. 
Representative: Alice D. Lisjak (same 
address as applicant) (716) 992-9566. As 
a broker of general commodiUes (except 
household goods), between points in the 
US, 

Volume No. OPY-4-471 
Deddod; December 7.1981. 

By the Commission, Review Board No. 2, 
Members Carlcton, Fisher, and Williams. 

MC 150867 (Sub-1), filed November 25. 
1981. Applicant: WILUAM N. 
MCOLSON d.b.a. PRESS EXPRESS, 

2205 E Lincoln Mwy. Chicago Heights. IL 
60411. Representative: William H, 

Shawn. Suite 501.1730 M Street. N.W„ 
Washington. DC 20036 (202) 296-2900. 
Transporting, for or on behalf of the 
United States Government, geneno/ 
commodiUes (except used household 
goods, hazardous or secret materials, 
and sensitive weapons and munitions), 
between points in the U.S. 

MC 159467, filed November 27,1981. 
AppUcanl: JOOR TRUCKING. INC 52 
Si cond St,. New Rochelle. NY 10801. 
Representative: Michael R. Werner, 241 
Cedar Lane, Teaneck. NJ 07666 (201) 
826-1144. Transporting shipments 
weighing 100 pounds or less if 
tnmsported in a motor vehicle In which 
no one package exceeds 100 pounds, 
bi'tween points in the U.S, 

MC 159477, filed November 30,1981. 
Applicant; TRAILER EXPRESS. INC., 
Suite 500,200 W. Thomas St., Seattle, 

WA 98119. Representative: Edward H. 
Tolan (same address as applicant) (206) 
284-7050. As a broker of general 
Commodities (except household goods), 
between po -N in the U.S. 

Volume ‘PY-S-ZM 

Decided !• ♦•mber 7,1961, 

By the Corr tussion. Review Board No. 3. 
Members K^- k. |cyce, and Dowell. 

MC 1420ry (Sub-4), filed November 20, 
1981. AppliCcint: MICHIANA 
TRANSPORT. INC., P.O. Box 1463, 

South Bend, IN 46624. Representative: F. 
Terry Classman (same address as 
applicant) (219) 234-7773. As barker of 
ieneral commodities (except household 
goods), between points in the U.S, 

MC 147629 (Sub-7), filed November 24. 
1981, Applicant: SONIC DEUVERY, 

IN'Ct West Virginia Rte. 31 at Airport 
Rd, Wiiliamstown. WV 26187. 
Representative: E. H. van Deusen. 220 
W, Bridge St,. P.O. Box 97, Dublin, OH 


43017 (614) 889-2531. Transporting (1) for 
or on behalf of the United States 
Government, genera! commodiUes 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), 
between points in the U.S,, and (2) 
shipments weighing 100pounds or less If 
transported in a motor vehicle in which 
no one package exceeds 100 pounds, 
between points in the U.S. 

MC 159429. filed November 24,1981. 
Applicant: |OHANSON 
TRANSPORTATION SFJRVICE, 3032 E, 
Central Avenue. P.O. Box 2645, Fresno, 
CA 93745. Representative: J. Patrick 
Boyle, 7210 Central Avenue. Takoma 
Park, MD 20912 (301) 270-6144. As a 
broker of general commodiUes (except 
household goods), between points in the 

u.a 

MC 159449, filed November 24,1981. 
AppUcant: fAMES R. MEHLHAFF, RR 1 
Box 24A, Tripp. SD 57376 
Representative: James R. Mehlhaff 
(same address as applicant) (605) 583- 
4329. Transporting food and other edible 
products and byproducts intended for 
human consumpUon (except alcoholic 
beverages and drugs), ogricultural 
limestone and fertilizers^ and other soil 
condiUoners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. 

MC 159489 filed November 24,1981. 
Applicant; TRANSPORTATION 
SYSTEMS. INC., 215 E 37th St.. Boise. 

ID 83704. Representative; Timothy R. 
Stivers, P.O. Box 1576, Boise, ID 83701 
(208) 343-3071. To operate as a broker 
arranging for the transportation of 
general commodiUes (except household 
goods), between points in the U.S. 

Agoths L. Mefgsnovich. 

Secretary, 

int Ddc f1-»779 nud 1^14-tl. MS ua) 

MUJNO coos 7W-e\-U 


Motor Carriere; Permanent Authority 
Decisions; Decision-Notice 

The following applications, filed on or 
after February 9,1^, are governed by 
Special Rule of the Commission's Rules 
of Practice, see 49 CFR 1100.251. Special 
Rule 251 was published in the Federal 
Register of December 31,1980. at 45 FR 
86771. For compliance procedures, refer 
to the Federal Register issue of 
December 3.1980, at 45 FR 00109. 

Persons wishing to oppose an 
application must follow the rules under 
49 CFR 1100.252. A copy of any 
application, including ail supporting 
evidence, can be obtained from 
applicant's representative upon request 
and payment to applicant's 
representative of $10.00. 


Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission's policy of simplifying 
grants of operating authority. 

Findings 

With the exception of those 
applications involving duly noted 
problems (e.g., unresolved common 
control, fitness, water carrier dual 
operations, or jurisdictional questions) 
we find, preliminarily, that each 
applicant has demonstrated a public 
need for the proposed operations and 
that it is fit, ivilling, and able to perform 
the service proposed, and to conform to 
the requirements of Title 49, Subtitle IV, 
United States Code, and the 
Commission's reflations. This 
presumption shall not be deemed to 
exist where the application is opposed. 
Except where noted. Ihs decision is 
neither a major Federal action 
significantly affecting the quality of the 
human environment nor a major 
regulatory action under ihe Energy 
Policy and Conservation Act of 1975. 

In the absence of legally sufficient 
opposition in the form of verified 
statements filed on or before 45 days 
from date of publication, (or, if the 
application later becomes unopposed) 
appropriate authorixing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems] and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving now 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note,—All applications ara for authority to 
operate as a motor common carrier in 
interstate or foreign commerce over irregular 
routes, unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper “under 
contract**. 

Please direct status inquiries to the 
Ombudsman's Office. (202) 275-7326. 

Volume No. OPI-318 

Decided: December 7,1081. 
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By the Commistioa Review Board No. 
Members Parker, Chandler, and Fortier. 

MC 19311(Sub-'74), Hied November 25, 
19B1. Applicant: CENTRAL 
TRANSPORT, INC. 34200 Mound Road. 
Sterling Heights. MI 48077, 
Representative: Walter N. Bieneman. 

100 West Long Lake Road. Suite 102, 
BloomOeld HUls, Ml 48013. (313) 645- 
9600. Tia.nsitov\XnggonerQ! commodities 
(except classes A and B explosives), 
between points in the U.S.. under 
continuing contract(a] with Ford Motor, 
Inc., of Dearborn ML 

MC 126320 (Sub-18), filed November 

25.1981. Applicant* DETTINBURN 
TRUCKING. INC., Route 3. Box 24. 
Petersburg, WV 26847. Representative: 
Daniel B. Johnson. 4304 East West 
Highway, Bclhesda, MD 20814. (301) 
654-2240. Transporting (1) cement, 
between points in WV, Butler, 
Washington, and Allegheny Counties. 
PA. and those in MO in and west of 
Frederick County, MO. on the one hand, 
and. on the other, points in WV and 
those in MD in and west of Frederick 
County, and (2) petroleum and 
petroleum productg, between Pittsburgh, 
Harrisbuig, and Philadelphia, PA, and 
points in WV. VA. MD. and DE. 

MC 136511 (Sub-Ill), filed November 

24.1981. Applicant: VIRGINIA 
APPALACHIAN LUMBER 
CORPORATION. 9640 Timberlake Road, 
Lynchburg. VA 24502. Representative: |. 
Johnson ^ler, Jr., 513 Main St., 

AJUvista, VA 24517, (604) 360-5861. 
Transporting gfocenas, between points 
in Smith County, TX, on the one hand, 
and. on the other, those points in the 
U.S. in and east of ND. SD. NE, CO, OK, 
ANDTX. 

MC 147341 (Sub-1). filed November 24. 
1981. Applicant: MID-ATLANTIC 
TRANSPORTATION. INC.. 918 French 
Avenue, PO Box 1005, Sanford, PL 32771. 
Representative: David M. Marshall. 101 
State Street—Suite 304, Springfield, MA 
01103. (413) 732-1136. Transporting such 
comm^ities as are dealt in by 
manufacturers, distributors, wholesalers 
and retailers of food and related 
products, between points in FL, on the 
one hand. and. on the other, points in 
CT, MF„ MA. NH, NY. RI and VT. 

MC 148650 (Sub-2), filed November 24. 
1981. Applicant: NORTHEAS'f 
TRANSPORT CO„ INC.. 630 New 
County Road. Secaucus, NJ 07094. 
Representative: Rick A. Rude, Suite 611, 
1730 Rhode Island Ave., N.W., 
Washington, DC 20036. (202) 223-5900. 
Transporting general commodities 
(except dasses A and B explosives, 
household goods and commodities in 
bulk), between points in the U.S.. under 
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continuing contract(s] with Ailing and 
Cory, Inc., of Long Island Gty, NY. 

MC 149221 (Sub-1), filed November 24. 
1981, Applicant: EUGENE WORLEY, 
cLb.a. WORLEY TRUCKING. 2248 
Shakesville Road. Bristol, VA 24201. 
Representative: Eugene D. Anderson, 
1001 Connecticut Ave„ N.W., Suite 838, 
Washington, DC 20036. Transporting 
general commodities (except household 
goods and classes A and B explosives), 
between points in the U.S^ under 
continuing contract(s) with Kane-Miller 
Corporation. Tarry town. NY. 

MC 154481 (Sub-l), filed November 2a 
1981. Applicant: N. W. HAYMAN 
TRUCKING. INO. Route 1. Box 19. 
Ridgley. MD 21660. Representative: 
Gerald L Street, 304 S. State St, P.O. 

Box 1299, Dover. DC 19901. Transporting 
foodstuffs, between points In the U.S.^ 
under continuing contractfs) with 
Saulsbury Brothers. Inc., of Ridgeiy, MD. 

MC 156290, filed November 24,1981. 
Applicant PARRISH TRUCKING CO. 
INC, Route 1 Box 54, Kenbridge. VA 
23944. Representative: Wayne ). Parrish 
(same address as applicant). (804) 676- 
8478. Transporting (1) charcoal and 
charcoed briquettes, between points In 
the U.S., under continuing contract(s) 
with Imperial Briquet Corporation, of 
Kenbridge. VA. and (2) lumber and 
wood products, between points in the 
U.S„ under continuing contractfs) with 
Barnes Manufacturing Company, of 
Kenbridge. VA. 

MC 157480. filed November 24.1981. 
Applicant: GOLDEN ISLES COACHES, 
INC, 4140 Norwich Street Extension, 
Brunswick, GA 31520. Representative: 
James Perry Fields. PO Box 797, 
Brunswick. GA 31521. Transporting 
passengers and theit baggage, in the 
same vehicle with passengers, in special 
and charter operations, banning and 
ending at points in Glynn and Camden 
Countieg, GA, Duval and Nassau 
Counties. FL. and extending to points in 
GA, FU SC. NC VA. AL. TN. LA. MS. 
and DC. 

MC 1S7490. Bled November 19. 1981. 
Applicant: COSMOPOLITAN BUS 
CORPORATION, 45 Keegans Lane. 
Staten Island. NY 1030a Representative: 
Aaron B. Z. Silver, 305 Bast Fifth Street. 
Brooklyn, NY 11218. Transporting 
passengers and their baggage, in the 
same vehicle with passengers, in charter 
operations, beginning and ending at 
points in New York, NY. and extending 
to points in the U.S.. (including AK but 
excluding HI). 

MC 157541, filed November 20,1081. 
Applicant: WILUAM WALKER d.b.a. 
WAIJCER TRUCK LINE. 5807 South 
Wabash Ave.. Chicago, IL 60637. 
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Representative: Abraham A. Diamond. 

29 South La Salle St.. Chicago. IL 60637. 
(312) 236-0548. Transporting poper fl/icf 
paper products, packaging materials, 
chemicals and machinery, between the 
facilities of Nashua Corporation, at 
points in the U.S, on the one hand, and. 
on the other, points in the U.8. 

MC 158361. filed November 19.1961. 
AppUcant: G.F.C TRUCKING CORP.. 
West 100 Century Road, Paramus, N] 
07652. Representative: Kenneth M. 

Piken. Queens OfBce Tower, 95-25 
Queens Blvd.. Rego Park. NY 11374- 
4565, 212-275-lOOa Transporting pi//p, 
paper and related products, between 
points in the U.S.. under continuing 
contractfs) with Packaging Corporation 
of America, of Evanston. IL 

MC 159440. filed November 24.1961. 
Applicant: DATELINE TRAVEL 359 
17th St.. Oakland, CA 94612. 
Representative: Rebecca A. Atlenza 
(same address as applicant). (415] 835- 
9840. As a broker, at Oakland, CA, in 
arranging for the transportation of 
passengers and their baggage, in the 
same vehicle with passengers, in special 
and charter operations, b^inning and 
ending at points in San Francisco and 
Alameda Counties, CA. and extending 
to points in the U.S. 

Volume No. OPY-2-239 

Deddsd; December 3.1981. 

By the CommiMiou, Review Board Na L 
Members Parker. Chandler, and Fortier. 
(Member Fortier not participating.) 

MC 5603 (Sub-5), filed November 24. 
1981. Applicant CHALMERS MOTOR 
FREIGHT. INC., 275 Langhomc-Yardley 
Rd^ Langhoroe, PA 19047. 
Representative: Raymond A. Thistle, Jr., 
Five Cottmao CL, Homestead Rd. & 
Cottman St., Jenkintown, PA 19046. (215) 
576-0136 Transporting (1) plastic, 
plastic articles, and materials, 
equipment, and supplies used in the 
recycling of plastic, under continuing 
contractfs) with (a) recycling Researdi. 
Inc., of Morton, PA. and (b) plastics 
Recycling Unlimited Corporation, of 
Lan^ome, PA, and [Z] food and related 
products, under continuing contract(s] 
with Ag Poods. Inc., of Columbus. OH. 
between points in the U.S. 

MC 52793 (Sub-87), filed November 20, 
1981. Applicant BEKINS VAN UNES 
CO., 333 S. Center St.. Hillside. IL 60102 
Representative: David A. Gallagher 
(same address as applicant), (312) 547- 
2164. household goods^ 

between points In the U.S. under 
continuing contract(s) with Burhngton 
Northern, Inc., of Seattle. WA. 

MC 104652 (Sub-S), filed November IZ 
1981. Applicant NESTER TRANSFER. 
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INC, 2531 Alabama Ave., Norfolk. VA 
23513. Representative: Robert J. 
Gallagher, ICXK) Connecticut Ave. NW., 
Washington. DC 20036. 202-785-0024. 
Transporting household goods, (!) 
between points in ME. MA. CT. NY. N], 
PA, MD. DE. VA. NC. SC. GA, FU and 
DC, and (2) between points in ME. MA, 
CT. NY. NJ. PA. MD. DE, VA, NC. SC. 
GA. FL, and DC, on the one hand, and, 
on the other, points in ME. NH, VT, MA, 
Rl. CT, NY. NJ. PA. DE. ME, Vi\ WV. 
N& SC GA. AU FU OH. MI, IN. KY. 

TN. WI. lU lA. NE. CO. KS, MO. AR, 
OK. NM. TX. LA. and DC, 

MC111432 (Sub-21), filed November 

13.1961. Applicant: FRANK J. SIBR & 
SONa INC.. 5240 West 123rd Place. 
Alsip, IL 60656. Representative: Doualas 
G. Brown, 913 South Sixth. SpringfleTd, 
IL 62703. (217) 753-3925. Transporting 
commodities in bulk between points in 
the U.S., under continuing contract(8) 
with Oasis Petroleum Corporation, of 
Culver City, CA. 

MC 123233 (Sub-97), filed November 

25.1961. Applicant: PROVOST 
C.ARTACE. INC,, 7887 Grenache St., 
Ville d*Anjou, Quebec, Canada Hi) 1C4. 
Representative: William H. Shawn. 1730 
M St. NW, Suite 501, Washington, DC 
20036, 202-296-2900. Transporting iron 
and steel articles, between ports of 
entry on the international boundary line 
between the U.S., and Canada, on the 
one hand, and, on the other, points in 
CT. ME. MA. NH, NJ. NY. RI. and VT. 

MC 136212 (Sub-40), filed November 
24.1981. Applicant: JENSEN TRUCKING 
COMPANY. INC.. P.O. Box 349, 
Gothenburfi. NE 69138. Representative: 
Scott T. Robertson, P.O. Box 94748, 
Lincoln, NE 68501, (402) 476-8062. 
Transporting food and related products, 
(1) between points in Sandusky County. 
OH, Ottawa County, ML and Muscatine 
and Johnson Counties, lA, on the one 
hanti and, on the other, points in OK 
and TX, and (2) between points in 
Sandusky and Lucas Counties. OH and 
Ottawa County. MI. on the one hand, 
and, on the other, points in lA, 

MC 140033 (Sub-105), filed November 
24, 1981. Applicant: COX 
RITTUGERATED EXPRESS, INC. 10606 
Goodnight Lane, P.O. Box 20235. Dallas. 
TX 75220. Representative: William 
Sheridan. P.O. Drawer 5049, Irving. TX 
7S062,214-255-6279. Transporting such 
commodities as are dealt in or used by 
manufacturers and distributors of floor 
coverings, between the facilities of LD. 
Brinkman Company, at points in the 

U.S., on the one hand, and, on the other. 
points in the U.S. 

MC 141512 (Sub-4), flled November 20, 
1981. Applicant: HOMERS. INC, 10554 
W. Donges Court, Milwaukee. Wl 53224. 


Representative: Wayne W. Wilson, 150 
E, Gilman St.. Madison. WI 53703. 608- 
256-7444. Transporting such 
commodities as are dealt in or used by 
manufacturers and distributors of 
beverages, between points in WL on the 
one hand, and, on the other, points in 
the U.S. 

MC 145382. filed November 16.1981. 
AppUcant: SOUTHERN HAULERS. 

INC. Box 152, Calera, AL 35020. 
Representative: John W. Cooper, P.O. 
Box 56, Mentone. A1 35984, 205-634- 
4885. Transporting commodities in bulk, 
between points in LA, MS. AR. TN. GA. 

AL. and that portion of FL on and west 
of the Apalachicola River. 

MC 146222 (Sub-B), filed November 24, 
1961. Applicant: ILCO TRUCKING. INC, 
P.O. Box 528. Leeds, AL 35094. 
Representative: H. G. Jackson. Jr, (same 
address as applicant), (205) 699-2452. 
Transporting metal articles, between 
points in the U.SL, under continuing 
contract(s) with O'Neal Steel, Inc. of 
Birmingham. AL. 

MC 146723 (Sub-8), filed November 19. 
1981. Applicant: J. C BANGERTER & 
SONS. INC, 1265 North Main. Bountiful, 
UT 84010. Representative: Harry D. 
Pugsley, 940 Donner Way #370. Salt 
Lake City. UT 84108, (801) 292-6243. 
Transporting (1) paper and paper 
products, (2) photo-copying machinery, 
equipmen t, and parts, and photo¬ 
copying materials and supplies, (3) 
advertising materials and supplies, key 
holders, wallets, card cases, desk-top 
accessories, and clocks, and (4) film and 
film products, between points In the 
U.S„ under continuing contract(s) with 
Saxon Industries, Inc., of New York, NY. 

MC 151362 (Sub-4), filed November 27, 
1981. Applicant; LAND TRUCKING 
COMPANY, 1560 Jessie St., Jacksonville. 
FL 32206. Representative: Martin Sack. 
Jr. 203 Marine National Bank Bldg., 311 

W. Duval St. Jacksonville. FL 32202, 
904-353-9707. Transporting gene/cry 
commodities (except classes A and B 
explosives), between points in FL, on the 
one hand, and, on the other, points in 
GA. 

MC 152073 (Sub-1), flled October 26, 
1981. AppUcant: DENVER NETTLES 
TRUCKING, INC., 1148 Denver Dr., 
Carpentersville, IL 60110. 

Representative: Philip A. Lee, 120 W. 
Madison St., Chicago, IL 60602,312-236- 
8225. Transporting waste oil and 
petroleum products, between points in 
lU IN. WI. MI, lA. MN, OH. KY, SC NJ, 
TX and MO. 

MC 159262. filed November 13,1981. 
Applicant: MARINE PROPERTIES. INC, 
304 East Reserve St, Vancouver, WA 
98661. Representative: George 


LaBissoniere. 15 S. Grady Way, Suite 
233, Renton, WA 98055. (206) 228-3807. 
Transporting lumber and wood 
products, and glass products and metal 
products between points in CA. W.^. 

OR. and TX. on the one hand, and, on 
the other, points In WA. OR. ID. CA, AZ, 
UT.CO andTX. 

MC 159342. filed November 18,1961, 
Applicant: CPAC TRUCKING. INC, 

1133 CIbbard Ave., Columbus. OH 
43219. Representative: David A. Turano, 
100 E. Broad St. Columbus. OH 43215, 
614-228-1541. Transporting ge/ie/Yi/ 
commodities (except classes A and B 
explosives), between Columbus, OH. on 
the one hand, and. on the other, points 
In IN, KY. MI, OH. and PA. 

MC 159343. filed November 18.1981. 
Applicant: TERRrS WELDING 
SroVICE, INC.. P.O. Box 142, Kamay, 

TX 76369. Representative: Mike Gotten, 
P.O. Box 1148, Austin. TX 78787. 512- 
472-8800. Transporting Mercer 
Commodities, between points in TX and 
OK. 

MC 159392, filed November 20,1981. 
Applicant: RICHARD S. HUNT. 3308 
Dale Rd.. Cornwells Heights, PA 19124. 
Representative: Alan Kahn, 1430 Land 
Title Bldg., Philadelphia, PA 19110, 215- 
561-1030. Transporting general 
commodities (except classes A and B 
Explosives. commocUties in bulk, and 
household goods), between points in the 
U.S., under continuing contract(8) with 
Pennsylvania Engineering Company, of 
Philadelphia, PA and United Hospital 
Supply ^rporatlon, of Burlington, NJ. 

MC 159422, filed November 24,1981. 
Applicant: EDWARD J. MEYERS. CO.. 
INC, 7665 Lawndale Ave., Summit, IL 
60501. Representative: Donald S. 

Mullins, 1033 Graceland Ave., Des 
Plaines, IL 60016, 312-298-1094. 
Transporting commodities in bulk, 
between points in the U.S., under 
continuing contractfs) with Chem 
Central Corporation, of Chicago. IL, 
Exxon Company, U.S.A.. of Houston, 

TX, Geofgia Pacific Corporation, of 
Plaquemine, LA. PPG Industries, Inc., of 
Pittsburgh, PA, and Union Carbide 
Corporation, of New York, NY. 

Volume No, OPY-4-473 

Decided: December 7,1961. 

By the Commission, Review Board No. 2, 
Members Carieton, Fisher, and Williams. 
(Member Fisher not participating.) 

MC 119787 (Sub-12), filed November 
24,1981. Applicant: F. W. GROVES 
TRUCKING COMPANY, Route 4. Box 
89, Leland, NC 28451. Representative: 
Ralph McDonald. P.O. Box 2246, Raleigh, 
NC 27002. (919) 371-3818 Transporting 
metal products, between points in 
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Davidson G)unty. TN, and points in NC 
on the one hand and. on the other, 
points In AL. FU GA. KY. LA. MD. MS. 
NC. oa scm TX, VA. WV. aiidDC 
MC123687 (Sub-14), filed November 
20.1»81. Applicant* L J. NAVY 
TRUCKING CO., 2300 Eighth Ave., 
Huntington. WV 25703. Representative: 
John M. Friedman. 2930 Putnam Ave.. 

P.O. Box 428. Hurricane. WV 25528, 

(304) 562-346a Transporting food and 
reJoiedproducts, between points in KY. 
Oa and WV. on the one hand and. on 
the other, those points in the US. in and 
east of MN. NE. KS. OK. and TX. 

MC 125057 (Sub-2), filed November 24, 
1981. AppUcant: ANTELOPE VALLEY 
BUS. INC.. 44706 Yucca Ave.. Lancaster. 
CA 93534. Representative: James A. 
Carter (same address as applicant). 

(805) 948-8421. TransporiiDg passengers 
and their baggage, in charter or special 
operations, between points in Los 
Angeles. Orange. Kem. Ventura and San 
Bernardino Counties, CA. on the one 
hand and. on the other, points in AZ. 

CA, CO. ID. MT. NV. WY. OR. UT. WA. 
and WY. 

MC 134387 (Sub-96), filed November 

25.1981. Applicant BLACKBURN 
TRUCK LINES, INC. 4908 Branyon Ave., 
South Gate, CA 002da Representative: 
Michael ]. ONeilL 811 S. 59th Ave.. 
Phoenix. AZ 85043. (602) 278-7676. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities in 
bulk), between points in CA. OR, WA, 
AZ. CO. NV. NM. MT, WY, UT, ID, TX, 
OK, ND. SD. NE. and KS. 

MC 136077 (Sub-34), filed November 

24.1981. Applicant REBER 
CORPORATION. 2216 Old Arch Rd, 
Norristown. PA 19401. Representative: 
Richard L Thurston. One Franklin Plaza, 
Philadelphia. PA 19102, (215) 854-6444. 
Transporting buildingpaterials, piping 
products and fiber ^ass products, 
Mtween the bcilities of CertainTeed 
Corporation In the U.S.. on the one hand 
and on the other, points in the U.S. 

MC 138837 (Sub-2), filed November 24, 
1981. Applicant: MINATTA 
TRANSPORTATION COMPANY. 8270 
Gravenstein Hwy., P.O. Box 247, Cotati, 
CA 94928. Representative: Marvin }. 
Colangelo, 114 Sansome St. San 
Francisco. CA 94104. (415) 98&-152a 
Transporting lumber and forest 
products, and steel and machinery, 
between points in CA, WA, OR, TX. AZ 
NM. CO, WY. ID. UT. and NV. 

MC 142377 (Sub-I), filed November 24, 
1981. Applicant ROBERT C 
SWARTHOUT and SPENCER D. 

FERRIS d.b.a. SW ARTHOUT & FERRIS 
BUS SERVICE, 115 Graham Rd, Ithaca. 


NY 14850. Representative: Lawrence E. 
Lindeman, 1032 Pennsylvania Bldg., 
Pennsylvania Ave. A 13th St, N.W., 
Washington, DC 20004. To engage in 
operations, in interstate or foreign 
commerce as a broker, at Ithaca, NY. in 
arranginfl for the transportation, by 
motor vcnicle, of passengers and their 
baggage^ in special and charter 
operations, between points in the U.S. 
(except AK and HI). 

MC 147547 (Sub-^). filed November 
24.1981. Applicant: R & D TRUCKING 
COMPANY. INC, 4401 Mars HiU Rd, 
Lauderdale Industrial Park, Florence, AL 
3563a Representative: Roland M. 

Lowell. Fifth Ft. 501 Union, Nashville, 

TN 37219, (615) 255-0540. Transporting 
general commodities (except classes A 
and B explosives), between points In the 
U.S. (except AK and HI)* 

MC 152187 (Sub-5), filed November 24. 
1981. Applicant: GORDON TRUCKING. 
INC., 2205 Pacific Hwy. E.. Tacoma. WA 
98424. Representative: Kenneth R. 
Mitchell 2320A Milwaukee Way. 
Tacoma. WA 98421. (206) 383-3^. 
Transporting (1) such commodities as 
are dealt in or used by sporting good 
hardware, auto supply, department and 
clothing stores, between points in AZ 
CA, CO. NT. NV, OR. UT, and WA, on 
the one hand and. on the other, points 
in ID, OR and WA. and (2) such 
commodities as are dealt in or used by 
grocery stores, between points in CA, 
CO. ID. NT. NV, OR, UT, and WA, on 
the one hand, and, on the other, points 
in OR. WA, and CA. 

MC 158407 (Sub-1), filed November 25, 
1081, Applicant: COURTESY 
TRANSPORTATION. INC, Route 16. 
P.O. Box 281. Mendon, MA 01756. 
Representative: Raymond A. Richards. 
35 Curtice Park, Webster. NY 14580. 

(716) 285-9510. Transporting p/osfic and 
plastic products, chemicals and related 
products, and cylinders between points 
in the U.S, (except AK and HI), under 
continuing contract(s) with U^e 
Kuhlmann of America, of Charlotte, NC 

MC 159437, filed November 24,1981. 
Applicant JOSEPH S. CHOW LTD.. 6111 
Oak St., Vancouver, B,C, Canada V6M 
2W3. Representative: Jim Pitzer, 15 S. 
Grady Way, Suite 321. Renton, WA 
98055. (206) 235-lllL Transporting 
shakes and shingles, between points in 
the U.S., (except AK and HI), under 
continuing cootract(s) with Teal Cedar 
Products (1977) Ltd. of Surrev. B.C 
Canada, and Whonnock Shake & 
Shingle, of Whonnock. B.C, Canada. 

MC 159447. filed November 25,1981. 
Applicant GALAXY TRUCKING 
CORPh 40 Huyler St. S. Hackensack. N| 
07608 Representative: George A. Olsen, 
P.O. Box 357, Gladstone. N) 07934. (201) 


234-0301. Transporting general 
commodities (except classes A and B 
explosives), between points in Bergen 
County, NJ. on the one hand. and. on the 
other, points in ME, VT, NH, MA. CT, 

RI. NY, NJ. PA. DE, MD, VA, and DC. 

MC 159457, filed November 24.1981. 
Applicant: BRISK TRANSPORTATION. 
INC.. Red Oak Plaza, Red Oak Lane, 
Harrison. NY 10625. Representative: 
Robert R. Harris. 1730 M St, N.W., Sultp 
501, Washington. DC 20036. (202) 296- 
290a Transpotiitig general commodities 
(except classes A and B explosives), 
between points in the U.S. (except AK 
and HI), under continuing contracts) 
with Kerr Pacific Milling, Co^ of 
Pendleton, OR, Church 8 Dwight Co., of 
Piscataway. NJ, Charter Oak 
Cooperative Shippers Association. Ina. 
of Darien. CT. Southern Tea Company, 
of Marietta, GA, and General Foods 
Corporation, of White Plains, NY and Its 
subsidiaries. Burger Chef Systems. Inc.. 
Claussen Pickle Company, Inc, Oscar 
Mayer 8 Co., Inc, and Valley Turkeys. 
Inc. 

Volume No, OPY-4-474 

Decided: December 8.1981. 

By the Commiiflon. Review Board Na 2, 
Members Caiietoo, Fisher, and Williams. 

FF 317 (Sub-2), filed December 1.1981. 
AppUcant* AMERICAN VANPAC 
CARRIERS. INC, 2114 MacDonald Ave. 
Richmond. CA 94801. Representative: 
Alan F. Wohlstclter, 1700 K St. N.Wh 
W ashington. DC 20008 (202) 833-8884. 
As a frei^t forwarder, in connection 
with the transportation oigeneral 
commodities (except used household 
goods, unaccompa^ed baggage, used 
automobiles and classes A and B 
explosives), between points in the U.S. 

MC 111936 (Sub-31), filed December 2, 
1981. Applicant: MURROWS 
TRANSFER, INC., P.O. Box 4095. High 
Point NC 27263. Representative; Wilmcr 
B. HilL 805 McUchlen Bank Bldg., 666 
Eleventh SU NW, Washington, DC 
20001, (202) 628-9243. Transporting 
furniture and fixtures, between Chicago. 
IL on the one hand, and, on the other, 
poinU in AL Ft. GA, KY. NO SC TN, 
VA, and WV. 

MC 141738 (Sub-2), filed December Z 
198L AppUcant: JANA TRUCKING, 
INC, 4809 Woodman Ave., Ashtabula, 
OH 44004. Representative: Michael 
Spurlock. 275 E. State St. Columbus, OH 
43215, (614) 228-8575. Transporting 
general commodities (except classes A 
and B explosives, household goods, and 
commodities in bulk), between points in 
OH, on the one hand and, on the other. 
poinU in PA. KY. IN. Oa ML NY and 
WV. 
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MC144927 (Sub-38], filed December 1. 
1981. Applicant: REMINGTON 
FRElGirr UNES. INC. Box 315. U.S. 24 
Weel. Remington. IN 47977. 
Representative: Jack Luck (same 
address as applicant). (219) 261-8461. 

I ransporting abrasive grains, between 
points in Erie County, NY, on the one 
hand, and. on the other, Minneapolis. 
MN, Houston, TX. Greenwood. SC 
Chicago and points in Marion County. 
lU Los Angeles and Alameda Counties. 
CA. New Haven County^ CT, Gordon 
County, GA. Lake County, IN. 
Washtenaw and Shiawassee Counties. 
Ml. 

MC 147577 (Sub-2), filed December 1. 
1981. Applicant; THRIFT TRANSFER. 
INC.. 4650 Eisenhower Ave., Alcxanclria. 
VA 22304. Representative: Richard A. 
Ward. Suite 1301.1600 Wilson Blvd.. 
Arlington, VA 22209. (703) 751-0900. 
Transporting such comm^ities as are 
dealt in or used by manufacturers and 
distributors of (1) electronic equipment, 
parts and accessories. (2) controller 
parts. (3) metal cabinets, and (4) 
appliances, between DaUixnorc, MD, and 
New York. NY, and Philadelphia. PA, on 
the one hand, and, on the other, 
Charlottesville, and Salem. VA. 

MC 154227 (Sub-1), filed November 24. 
1981. Applicant: LARRY GEORGE d.b.a. 
INVECON COMPANY, 550 W. Is! S. St. 
Salt Lake Cty. UT 84101. 

Representative: Irene Warr, 311 S. State 
St., Ste. 280, Salt Lake City. UT B4111, 
(801) 531-1300, Transporting (1) ores and 
nunetabt (2) day, concrete, glass or 
stone products, (3) metal pr^octs, and 
(4) machinery, l^tween points in the 
US, (except AK and HI), under 
continuing contract(a) %viih Hobart 
Brothers Company, of Troy, OH. 

MC 155377 (Sub-1), filed November 30. 
1381. Applicant PGT TRUCKING, INC. 
P.O. Box 197. Industry. PA 15052. 
Representative: )on F. Hollengreen. 1032 
Pi nnsytvanla Bldg.. Pennsylvania Ave 
& 13th St. N.W.. Washington. DC 20004. 
(202) 628-460a Transporting lumber and 
wood products, bet%veen points in AL, 

IL IN. KY. MD. ML NC NJ. NY, Oa PA. 
SC TN. VA. WV, and WI. 

MC 159497, filed November 3a 1981. 
Applicant J. R. TRUCKING. 908 
Kcihlman Rd. Fond du Lac, Wl 54935. 
Re{)resentative: John Ryan (same 
address as applicant). (414) 923-0745. 
Tr.msporting p/v/obr/co^ home 
sections, between points in the US 
[except AK and HI), under continuing 
contractfs) with Wilderness Log Homes. 
Incn of Plymouth, WL 
MG 15952a filed December 2.1981. 
Applicant COMPAK TRANSPORT, P.O. 
Box 926. El Sobrante. CA 91803. 
Beprosentative: W. S. Hostetter (same 


address as applicant). (415) 632-4774. 
Transporting general commodities 
(except classes A and B explosives, 
household goods, and commodities In 
bulk), between points (n CA. NV, and 
OR. 

MC 159527, filed December 2,1081. 
Applicant AIROCAR, INC., 1800 N.W.. 
23rd Ave., Fort Lauderdale. FL 33311. 
Representative: John E. GUlick. Suite 
303, 800 Maryland Ave., SW., 
Washington. D.C 20024, (202) 484-2030. 
Transporting posse/tg^rs and their 
baggage in the same vehicle with 
passengers, in roundtrip and one-way 
charter and special operations, 
beginning and ending at points in FL 
and extending to points in the U.S. 
(except AK and HI). 

Volume No. OPY-S-218 

Decided: December 7,1981. 

By the Commission. Review Board No. 3, 
Members Krock. Joyce, and DowelL 

MC 40078 (Sub-d7). filed November 
24.198L Applicant CHAIR QTY 
MOTOR EXPRF-SS COMPANY. 3321 
South Business Drive, Sheboygan. WI 
53061. Representative: Daniel R. Dineen, 
710 North Plankinton Ave., Milwaukee, 
WI 53203. (414) 273-7410. Transporting 
such commodities as are dealt in or 
used by a manufacturer or distributor of 
furniture end fixtures, between points in 
the U.S.. under continuing contracl(s) 
with Douglas Furniture Corporation, of 
Chicago, IL 

MC 44639 Sub-Oa filed November 3a 
1961. Applicant L & M EXPRESS CO., 
INC., 220 Ridge Rd., Lyndhurst NJ 07071. 
Representative: Robert B. Russell (same 
address as applicant), 201-438-6315. 
Transporting wearing apparel and 
materials and supplies used in the 
manufacture of wearing apparel, 
between points in FL and NC. 

Nole.-^Applleant intends to lack this 
authority to its present irregular route 
authority in MC-44639 Sub 96. 

MC 81906 (Sub-20), filed November 24. 
1981. Applicant GARNER TRUCKING, 
INC., Rt #4, Findlay, OH 45840. 
Representative: John L Alden, 1396 W. 
Fifth Ave., Columbus. OH 43212. (614) 
481-8821. Transporting fertilizer and 
fertilizer ingredients, between points in 
IL IN. KY. MI. OH, PA. and WV. 

MC 87128 (Sub-2), filed November 24, 
1981. AppUcant WHERLEY MOVING 
AND STORAGE INC., 2793 Miller Trunk 
Hwy, Duluth, MN 55811. Representative: 
Donald Bodenner (same address as 
applicant), (218) 727-8811. Transporting 
food and related products, between 
points in the U.S^ under continuing 
contract(s) with Little Brownie Bakers, 
of Louis^le, KY. 


MC 96949 (Sub-4), filed November 20. 
1981. Applicant POST ROAD STAGF.S, 
INC. 1105 Strong Rd.. South Windsor. 
CT 06074. Representative: Robert J. 
Brooks. Suite 1111,1828 L St., NW., 
Washington, DC 2003a (202) 466-3892. 
Transporting and their 

baggage, in the same vehicle with 
passengers, in charter and spedal 
operations, beginning and ending at 
points in MA. RI. and CT, and extending 
to points in the U.S. Condition: llie 
person or persons who appear to be 
engaged in common control of another 
related carrier must either file an 
application under 49 U.S.C 11343(a) or 
submit an atiidavit indicating why such 
approval is unnecessary to the 
Secretary's office. In order to expedite 
issuance of any authority, please submit 
a copy of the affidavit or proof of filing 
the appllcatfan(s) for common control to 
Team 5. Room 6370. 

MC 105269 (Sub-105), filed July 2a 
1981, previously notici^ in Federal 
Register issue of August 19,1981. 
Applicant: GRAFF TRUCKING 
COMPANY. INC. 2110 Ukc SL P.O. 

Box 98a Kalamazoo, Ml 49005. 
Represemtative: Edward Malinzak. 900 
Old Kent Bldg., Grand Rapids. Ml 49503, 
(616) 459-6121. Transporting paper and 
paper products, between points in the 
U.S, (except AK and HI). Condition; 
Subject to coincidental cancellation at 
applicant's written request of the 
certificate issued in this proceeding 
October 2a 1961. 

Notev—This rvpttblicatiofi changes the 
territorial and commodity descriptioiL 

MC 105289 (Sub-108), filed November 
24.1981. Applicant: GRAFF TRUCKING 
COMPANY. INC. 2110 Uke St. P.O. 

Box 986. Kalamazoo. MI 49005. 
Representative: Edward Malinzak. 900 
Old Kent Bldg., Grand Rapids, MI 49303, 
616-459-6121. Transporting paper and 
paper products, between points In 
Jackson County, IN and Sumter County, 
AL on the one hand. and. on the other, 
points in the U.S. in and east of CO, NE. 
ND. OK, SD. and TX. 

MC 108119 (Sub-28e). filed November 
24.1981. Applicant: E. L MURPHY 
TRUCKING COMPANY. P.O. Box 43aia 
St Paul. MN 55164. Representative: 
Andrew R. Clark. 1800 TCP Tower, 
Minneapolia. MN 55402. (612) 333-1341. 
Transporting general commodities 
(except classes A and B explosives and 
household goods as defined by the 
Commission), between points In the 
U.S.. under continuing contract(s). with 
Chandler Corporation, of Boise. ID. 

MC 119788 (Sub-1), filed November 24, 
1981. Applicant: SINGER INTERSTATE 
CARRIERS. INC., 17 Passaic Ave., 
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Hawthorne. NJ 07506. Representative: 
fames Aldi. Jr. (same address as 
applicant). 201-276-6210. Transporting 
(1) textile mill products, and [2] plastic 
and plastic pr^ucts, between points in 
Nf. CT, MA. RI. NY, PA. DE. MD. VA. 

N& SC. GA and DC. 

MC120978 (Sub-36), filed November 
24.1081. Applicant: MAYER TRUCK 
LINE. INC, 1203 South Riverside Drive, 
famestown, ND 56401. Representative: 
Robert N. Maxwell, P.O. Box 2471, 

Fargo, ND 58108, (701) 237-4223. 
Transporting metal products, between 
Minneapolis, MN, on the one hand, and, 
on the other, points in IL, IN, MI. and 
OH. 

MC 123329 (Sub-57), filed November 

17.1981, Applicant* ft M. TRIMBLE & 
SONS LTD., P.O. Box 350a Calgary 
Alberta. Canada TP 2P9. Representative: 
Ray F. Koby, P.O. Box 2567, Great Falls, 
MT 50403, (406) 452-6415. Transporting 
nonmetalic minerals, between ports of 
entry on the U.S.-Canada international 
boundary line, on the one hand, and, on 
the other, points in WA. 

MC 135399 (Sub-23), filed November 

13.1981. Applicant HASKINS 
TRUCKING, INC. 1208 FM. 1645, P.O. 
Drawer 7729, Longview, TX 75602. 
Representative: A. William Brackett, 623 
S. Henderson, 2nd Floor, Fort Worth, TX 
76104. 817-832-4415, Transporting 
charcoal, charcoal briquette, 
vermicuUte, activated carbon, hickory 
chips, lighter fluid, charcoal grills, and 
accessories, materials and supplies 
used in the manufacture and 
distribution thereof, between points in 
Marion County. FU Winn Parish, LA; 
Stark County, ND; Isanti County, MN; 
Butler, Osage and Tanney Counties, 

MO; Clarke County, MS; Delaware 
County, NY; Jackson County, OR and 
Waupaca County. Wl. on the one hand, 
and, on the other, points in the U.S. 

MC 143658 (Sub-2), filed November 24. 
1981. Applicant: SIFJIRA TRUCKING. 
INC. 1490 E. Second. Reno. NV 89502. 
Representative: Mike Soumbeniotis, Box 
646, Carson City, NV 89702. 702-882- 
0202. Transporting chemicals and 
related products, between points in AZ. 
CA. ID, NV. OR and UT. 

MC 146728 (Sub-6), filed November 25, 
1961. Applicant: GOLDEN BROS., INC., 
234 East McClure St.. Kewanee. IL 61443. 
Representative: Abraham A. Diamond. 
29 South LaSalle St., Chicago. IL 60603, 
312-236-054a Transporting iron and 
steel articles, between points in the U.S. 
under continuing contracts) with All 
Metals Services and Warehousing. Inc. 
of Marietta. GA. 


Volume No. OPY-5-219 

Decided: December 7.1961. 

By the Coounifsion. Review Board No. 3, 
Members Krock. Joyce; and Dowell. 

MC 145108 (Sub-60), filed November 

24.1981. Applicant: BULLET EXPRESS, 
INC, P.O. Box 289, Bay Ridge Station, 
Brooklyn, NY 11220. Representative: 
Robert L Van Buren 5600 First Avenue. 
Brooklyn, NY 1122a (212) 492-7332. 
Transporting rubber and plastic 
products, between points in the U.S., 
under continuing contract(8) with Alpha 
Chemical and Plastic Corp.. of Newark. 
NJ. . 

MC 147499 (Sub-7), filed November 24, 
1961. Applicant: D. H. TRANSFER. INC, 
671 M-73. Iron River, MI 49935. 
Representative: Donald Hooper (same 
address as applicant), 906-265-9329. 
Transporting (1) lumber and wood 
products, and millwork, (2) such 
commodities as are dealt in or used in 
the manufacture, distribution or 
installation of Rooring systems, between 
points in Forest County, Wl on the one 
hand, and, on the other, points in the 

u.a 

MC 147978 (Sub- 9), file d November 24, 
1981. Applicant: SYSTEM REEFER 
SERVICE. INC., 4614 Lincoln Ave., 
Cypress, CA 90630. Representative: 
Dixie C Newhousc. 1329 Pennsylvania 
Ave., P.O. Box 1417, Hagerstown. MD 
2174a (301) 797-6060. Transporting such 
commodities as are dealt in or used by 
manufacturers and distributors of 
household and electrical appliances, 
between S^mit County, OH, on the 
one hand, and. on the other, points in 
WA, OR. ID. MT, WY. UT, NM. AZ, NV. 
CA. and CO. 

MC 149199 (Sub-11), fil ed No vember 

20.1981. Applicant: FRONTIER 
EXPRESS. INCORPORATED, db.a. D & 
M TRANSPORTATION. 905 S.W. 
Second, Oklahoma City, OK 73109. 
Representative: G. Timothy Armstrong. 
200 North Choctaw, P.O. Box 1124, El 
Reno. OK 73036, (405) 262-1322. 
Transporting such commodities as are 
dealt in or used by manufacturers and 
distributors of air handling equipment 
and supplies, between points in 
Kaufman County, TX, and Kay County, 
OK. on the one hand, and, on the other, 
points in the U.S. 

MC 15360a filed November 16.1981. 
Applicant: DOVER TRUCKING 
COMPANY. P.O. Box 575, Dover, DE 
19901. Representative: Chester A. 
ZybluL 3665 Executive Bldg., 
Washington, D.C 20005. 202-296-3555. 
Transporting (1) telephone equipment 
and (2) materials and supplies used in 
construction and maintenance of 
telephone equipment between Dover, 


DE, on the one hand, and, on the other, 
points in Kent and Sussex Counties. DE, 
and [1] general commodities (except 
classes A and B explosives and 
household goods as defined by the 
Commission), between Dover, DE, on 
the one hand, and. on the other, points 
in DE, located south of the Chesapeake 
and Delaware Canal. 

MC 155658 (Sub-5), filed November 24, 
1981. Applicant: D. F. SYSTEM, INC, 

875 Providence Highway, Dedham, MA 
02026. Representative: Robert G. Parks. 
20 Walnut Street Suite 101. Wellesley 
Hills. MA 02181, (617) 235-5571. 
Transporting pulp, paper and related 
products, between points in the U.S., 
under continuing contract(8) with 
Marcal Paper Mills. Inc., of Elmwood 
Park, NJ. Condition: The person or 
persons who appear to be engaged in 
common control of another regulated 
carrier must either file an application 
under 49 U.S.C. 11343(a) or submit an 
affidavit indicating why such approval 
is unnecessary. In order to expedite 
issuance of any authority please submit 
a copy of the affidavit or proof of filing 
the application(8) for common control to 
team 5, Room 6370. 

MC 158959, filed November 2a 1981. 
Applicant: RINEHARTS MEAT 
PROCESSING. INC, SR 2, Branson, MO 
65616. Representative: Charles J. Fain. 
333 Madison SU Jefferson City, MO 
65101, (314) 635-4115. Transporting 
meat, meat products, and meat 
byproducts, and articles distributed by 
meat-packing houses, between points In 
the U.S., under continuing contractfs) 
with Consumers Market, Inc., and Ozark 
Food Sales. Inc., both of Springfield. 

MO. 

MC 159158. filed November 24.1981. 
Applicant: BAR HAUUNG, INC, Rt. 1, 
Box 167, Hague. VA 22469. 
Representative: James T. Royal) (same 
address as applicant). (804) 472-3821. 
Transporting lumber and wood 
products, between points In the U.S., 
under continuing contract(8) with 
Walker Land & Lumber Company of 
Millers Tavern, VA. 

MC 159359. filed November 19,1981. 
Applicant: MAINE CHARTER SERVICE. 
INC., 195 St. John St.. Portland, ME 
04103. Representative: Anthony E. 
Quatrano, Jr., 38 Penwood Dr., Portland. 
ME 04102, 207-775-1954. Transporting. 
passengers and their baggage In the 
same vehicle with passengers, in special 
operations, limited to the transportation 
of 14 passengers (excluding the driver) 
in the vehicle, beginning and ending at 
points in Cumberland County. ME and 
extending to Logan International Airport 
at Boston, MA. 
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MC 159378, filed November 20,1961. 
Applicant: LON-TEX CORR, 15025 
Hamlin St,. Van Nuys. CA 91411. 
Representative: John Townrow, (same 
address as applicant], (213) 989-0588. 
Transporting p/osZ/cp/od^/s between 
points in the U.S., under continuing 
contraetjs) with CTR Plastic Film 
Company of Newcomerstown, OH. 

MC 159398. filed November 2a 1981, 
A pplica nt: TALOREM. LTD„ cLb.a, 
FLEET LINE EXPRESS 155 ^nsome St.. 
San Francisco. CA 94104. 

Representative: William E. Gore, (same 
address as applicant), (415) 421-4737. 
Iransporting genera! commodities 
(excej^ classes A and B explosives, 
haiisehold goods as defined by the 
Commission, and commodities in bulk), 
between points in the U.S. in and west 
of MN, lA. MO. AR, and LA. 

MC 159399. filed November 2a 1981. 
Applicant JAMES D. OLSON. d.b.a. 
TREE LINE TRANSPORTATION. 8061 
Iordan S,E.. Salem. OR 97301. 
Representative: John H. King. 50015 S.E. 
Coalman Rd. Sandy. OR 97055, (503) 
6fi8-4742. Transporting pulp, paper and 
related products between points in the 
U.S., under continuing contractfs) with 
i\iblishers Paper Company of Lake 
Oswego, OR. and Sonoco Products 
Company of Vancouver. WA. 

MC 159419. filed November 24.1981. 
Applicant ARIZONA REFRIGERATED 
H^EIGHT, 2401 S. 19th Ave., Phoenix. 

AZ 85009. Representative: A. Michael 
Bernstein, 1441 E. Thomas Rd.. Phoenix. 
AZ 85014. (602) 204-4891. Transporting 
(1) meat and meat byproducts, ^tween 
points in Maricopa ^unty, AZ, on the 
one hand, and, on the other, points in 
CA, NV, CO. and TX, and (2) suedt 
commodities as are dealt in or used by 
retail or wholesale grocery, department, 
hardware, and discount stores, between 
points in AZ and CA. 

MC 159448. filed November 25.1981. 
Applicant CARLYLE 
M/\NUFACTURING CO. INC, Piermont 
Rd,. Rocklfigh, NJ 07547, Representative: 
Ceorge A. Olsen. P.O. Box 357, 

Gladstone. N) 07934. (201) 435-7140. 
Irdnsportingirenero/ commodities 
(except classes A and B explosives), 
between points in the U.S.. under 
continuing contractls) with Carlee 
Corporation, of Rockleigh. N). 

Volume No. OPY-6-221 

Decided: December 8.1981, 

By the Commlssiaw Review Board Na 3, 
Members Krock. Joyce, exvi DowelL 

MC 56188 (Sub-3), filed November 27, 
1961. Applicant: ASTRO EXPRESS. 

INC. 41 Turnpike Rd.. Fayville, MA 
01745, Representative: Frank). Weiner. 

15 Court Sq,. Boston. MA 0210a 617- 


742-^30. Transporting genera! 
commodities (except classes A and B 
explosives), between points in MA. 
Condition: Any certificate issued in this 
proceeding is subject to the prior or 
coinddental cancellation, at applicant's 
%vritten request of all existing 
certificates of Registration. 

MC 135288 (Sub-6), filed November 25, 
1981. Applicant: McGILL^S TAXI AND 
BUS LINES. INC. d.b.a. ASHF30RO 
COACH CO., P.O. Box 82a Ashebora 
NC 27203. Representative: Wilmer B. 
Hill. 005 McLachlen Bank Bldg., 666 
Eleventh St., NW., Washington. DC 
20001. (202) 628-9243. Transporting 
passengers and their baggage, in charter 
and special operations, beginning and 
ending at points in Burke. Cabarrus, 
Catawba. Davie, and Mecklenburg 
Counties, NC. and Chesterfield. Dillon. 
Lancaster, Marlboro, and York Counties. 
SC and extending to points in the U.S. 

MC 138489 (Sub-278), filed November 
27.1981. Applicant: DONCO CARRIFJIS. 
INC., P.O. Box 75354. Oklahoma City, 

OK 73107. Representative: Jack H. 
Bianshan. 205 W. Touhy Ave., Suite 200- 
A. Park Ridge. IL 60068, (312) 695-2235. 
Transporting genera! commodities 
(except classes A and B explosives, 
household goods as defined by the 
Commission, and commodities in bulk), 
between points in the U.S. 

MC 141318 (Sub-14), filed November 
3a 1961. Applicant: WEATHER SHIELD 
TRANSPORTATION. LTD.. Box Ud.. 

129 No. Main St. Medford. W154451. 
Representative: Robert S. Lee. 1600 TCF 
Tower. 121 So. 8th St. Minneapolis, MN 
55402.612-333-1341. Transporting salt 
and salt products between points in the 
U.Sh under continuing contract(s) with 
Hardy Salt Company of St Louis. MO. 

MC 145039 (Sub-3), filed November 19. 
1981. Applicant: B & H PIGGYBACK 
SERVICE. INC. P.O. Box 4090. North 
Station. Winston-Salem. NC 27105. 
Representative: Terrell C Clark. P.O. 

Box 25, Stanleytown. VA 2416a (703) 
629-2819. Transporting genera/ 
commodities (except dasses A and B 
explosives), betvireen points in NC and 
VA. 

MC 146998 (Sub-3), filed November 19. 
1981. Applicant: SERVALL 
TRANSPORT. LIMITED. 123 Rexdale 
Boulevard. Rexdale. Ontario, Canada 
M9W 1P3. Representative: John W. 
Bryant 900 Guardian Bldg.. Detroit Ml 
4822a (313) 953-3750. Transporting 
general commodities (except classes A 
and B explosives), between the ports of 
entry on the international boundary line 
between the United States and Canada 
at points in ML on the one hand, and, on 
the other, Detroit Ml. 


MC 149608 (Sub-3), filed November 24. 
1981. Applicant: REBEL FJCPRESS 
COMP/VNY, 5241 North Dixie Highway. 
Fort Lauderdale, FL 33334. 
Representative: David A. Turano, 100 E 
Broad SU Columbus. OH 43215. (514) 
228-1541. Transporting genen?/ 
commodities (except classes A and B 
explosives), between points in the U.S., 
under continuing contracl(8) with Kaiser 
Aluminum & Chemical Corporation of 
Oakland, CA. 

MC 150189 (Sub-5), filed November 30. 
1981. Applicant: R. G. BERRY. P.O. Box 
a Shawneetown. IL 52984. 
Representative: Edwin M. Snyder. P.O. 
Box 4553a Dallas, TX 75245. 214-358- 
3341. Transporting food and related 
products, between points In the U.S.. 
under continuing contract(8) «vilh 
Rainbow Products. Inc. of Clearwater, 
FL 

MC 150339 (Sub-41), filed November 
30.1961. Applicant: PIONEER 
TRANSPORTATION SYSTEMS. INC, 
151 Easton Blvd.. Preston. MD 21655. 
Representative: Stephen). Hammer 
(same address os applicant). (301) 673- 
7151. Transporting (1) chemicals and 
related products, and (2) metal products, 
between points in the U.S., under 
continuing contract(8) with Hammond 
Lead Products, Inc., of Hammond, IN. 

MC 155998 (Sub-2), filed November 30. 
1981. Applicant:) h M TOURS, 5910 
Karjala Rd.. Aberdeen. WA 96520. 
Representative: Cliff Jako (same address 
as applicant), 206-532-6723. To operate 
as a broker at Aberdeen. WA In 
arranging the transportation of 
passengers and their baggage in the 
same vehicle with passengers, beginning 
and ending at Aberdeen. WA and 
extending to Reno. NV. 

MC 158059. filed November 30.1981. 
Applicant: DUPRE TRANSPORT, INC, 
166 West Bellvue St.. Opelousas, LA 
70580. Representative: David J. Halpem, 
3636 North Causeway, Suite 100, 

Melarie. LA 70002. 504-835-6705. 
Transporting petroleum products, 
between points in Jefferson Davis 
Parish, LA. on the one hand. and. on the 
other, points in TX and MS. 

MC 158948 (Sub-1), filed November 30. 
1981. Applicant: WILLIAM O. COLUC 
SR.. d.b.a. M & W ENTERPRISES. 509 
Laurel Avenue. Bridgeport CT 05605. 
Representative: William O. Collie, Sr. 
(same address as applicant), (203) 334- 
8905. Transporting chemicals and 
related products, between points in the 
U.S., under continuing contracts) with 
Eastern Foam Systems. Inc., of 
Bridgeport CT. 

MC 15943a filed November 24, 1981. 
Applicant: FREIGHT EXPRESS. INC, 
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1511 Lakeside Ave., Cleveland, OH 
44115, Representative: Walter L 
Stiegele, 7022 Edgecliff Dr,^ Parma. OH 
44134, 215-042-3217. Transporting 
general commodities (except classes A 
and B explosives, household goods as 
defined by the Commission, and 
commodities in bulk), between points in 
Cuyahoga, Summit, and Loraine 
Counties, OH on the one hand, and on 
the other, points In ML IN, IL, KY, PA. 
and NY. 

MC 150468. filed November^7.1981. 
Applicant: BARBARA B. SMITH, d.b.a. 
DELAWARE DIVERSIONS. 2908 
Mattahoon Road. Wilmington. DE 19806, 
Representative: Thomas N. Witless, 1000 
Sixteenth Street. NW., Suite 502, Solar 
Bldg., Washington. DC 20038, (202) 783- 
8131. To operate as a broker at 
Wilmington. DE, in arranging for the 
transportation of passengers and their 
baggage t in special and barter 
operations, between points in New 
Castle County. DE, on the one hand, 
and, on the other, points in the U.S. 
Agatha L Mergeno\'ich, 

Secretary* 

|Flt Doc tt-asrr4 nM MS ami 

BlLUNO cooc r03»-ei-il 


INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency for International Development 

Senior Executive Service 

December 10.1981. 

On or about December 31.1981 the 
Agency for International Development 
will issue performance pay bonuses to 
career members of its Senior Executive 
Service. 

|sn Barrow, 

EKecuiive Secretary, Performance Review 
Board, Agency for International De vehpment. 

(FR Doc tl-«S7V7 PM 11-I4-41; «m| 
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DEPARTMENT OF JUSTICE 

Proposed Consent Decree in Action to 
Enjoin Discharge of Air Poltatants at 
Chromium Mining and Smelting Corp.. 
in Memphis, Tenn. 

In accordance with Departmental 
Policy. 28 CFR 50.7, 38 FR 19029. Notice 
is hereby given that a proposed consent 
decree in United States v; Chromium 
Mining and Smelting Carp, 

(Chromasco), Civil Action No. 80-2174W 
has been lodged with the District Court 
for the Western District of Tennessee. 

The proposed consent decree requires 
Chromasco to achieve compliance with 
the Tennessee SIP regulations on visible 


and particulate emissions within 60 days 
after startup of each of the four involved 
furnaces at its ferroalloy manufacturing 
plant in Shelby County, Tenn. 
Chromasco will also pay a penalty of 
$40,000. In addition, Chromasco was 
required to install a bag house collector 
at the tapping stations for the four 
involved furnaces. The decree sets forth 
stipulated penalties for every day that 
any source emission point fails to 
achieve and maintain compliance 
beyond the applicable dates, and for 
violations of reporting requirements. 

The decree also contains testing 
procedures and reporting requirements. 

The proposed consent decree may be 
examined at the Office of the United 
States Attorney, Western District of 
Tennessee, 1026 Federal Office Bldg., 
Memphis, Tennessee 38103; at the 
Region IV office of the Environmental 
Protection Agency, Enforcement 
Division, 345 Couitland Street, N.E., 
Atlanta, Georgia 30308; and at the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. Room 1254, 
10th and Pennsylvania Avenue, NW. 
W'ashington. D.C 20530. The 
Department of Justice will receive 
written comments relating to the 
proposed consent decree. Comments 
should be addressed to Assistant 
Attorney General, Land and Natural 
Resources Division, Department of 
Justice. Washington, D.C. 20530, and 
should refer to United States of America 
V. Chromium Mining and Smelting 
Carp., Civil Action No. 80-2174W, D.J. 
Reference No. 90-5-2-1-269. In 
requesting a copy, please enclose a 
check or money order in the amount of 
$1.20 (10 cents per page reproduction 
cost) payable to the Treasurer of the 
United States. 

Carol E. Dinkins, 

Assistant Attorney General, Land and 
Natural Resources Division 

|PR Doc tl-3l7Si nwd lS>14-St; S45 as] 

BILUNO COOC 4410-ei-M 


DEPARTMENT OF LABOR 

Labor Advisory Committee for Trade 
Negotiations and Trade Policy; 
Steering Subcommittee; Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L 92-463 as amended), notice is hereby 
given of a meeting of the Steering 
Subcommittee of the Labor Advisory 
Committee for Trade Negotiations and 
Trade Policy. 

Date, time and place: January S. 1982.10O0 
a m., N3437 A&B. Frances Perkins, 
Department of Labor Building. 200 


Constitution Avenue, NAV., Washington. 
D.C. 20210 

Purpose: To discuss trade negotiations and 
trade policy of the United States. 

This meeting will be closed under the 
authority of section 10(d) of the Federal 
Advisory Committee Act. The Committee will 
hear and discuss sensitive and confidential 
matters concerning U.S. trade negotiations 
and trade policy. 

For further information contact: 

Joseph S. Papovich, Executive Secretar>-, 
Labor Advisory Committee, Phone: (202) 
523-6565. 

December 8,1981. 

Signed at Washington. D.C this 8th day of 
December 1961 
Robert W. Searby, 

Deputy Undersecretary, International 
Affairs. 

(fX Doc si-utu PM ts>t4-n. eis 
aiLLWO cooc 4SfS-21-M 


Occupational Safety and Health 
Administration 

Maryland State Standards; Approval 

1, Background. Part 1953 of Title 29. 
Code of Federal Regulations prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called the Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of Labor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary), (29 CFR 1953.4) will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved in accordance with section 
18lc) of the Act and 29 CFR Part 1902, 

On July 5,1973, notice was published In 
the Federal Register (38 FR 17834) of the 
approval of the Maryland State plan and 
the adoption of Subpart O to Part 1952 
containing the decision. 

The Maryland State plan provides for 
the adoption of Federal standards as 
State standards after comments and 
public hearing. Section 1952.210 Subpart 
O sets forth the State's schedule for the 
adoption of Federal standards. By letters 
dated March 4.1961 from Commissioner 
Harvey A. Epstein, Maryland Division of 
Labor & Industry to David H. Rhone, 
Regional Administrator, and 
incorporated as part of the plan, the 
State submitted State standards 
comparable to (1) 29 CFR 1910.423 
pertaining to amendments and 
corrections to Commercial Diving 
Operations as published in the Federal 
Register (45 FR 41634] dated June 20, 
1980 and (2) 29 CFR 1910.20; 29 CFR 
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19ia 440(b)(2) and {b)(4): 29 CFR 
1910.1001(i)(2) and (i)(6)(ii): 29 CFR 
19iai003(g)(2)(ii): 29 CFR 
1910.1004(g){2)(ii); 29 CFR 
1910J006(g)(2)(ii): 29 CFR 
19iai007(g)(2>(ii): 29 CFR 
19l0.1008(g)(2)(ii); 29 CFR 
1910.1009(g)(2)(ii): 29 CFR 
1910.1010(g)(2)(ii): 29 CFR 
1910.1011|g)(2)(il): 29 CFR 
1910.1012(g)(2)(li): 29 CFR 
1910.1013(g)(2)(il); 29 CFR 
19iai014{g)(2)(li): 29 CFR 
19iai015{g)|2)(li); 29 CFR 
19iai016(g)(2)(li); 29 CFR 
19iai017(m)(2). (m)(3). (m)(4). (m)(5) and 
(n))(5); 29 CFR 19iai018(q)(3)(u). 
(q)(3)(ii{). (q}(4)(iv). and Appendix A 
Section Vlll: 29 CFR 1910.1025(n)(4)(ii)« 
(n)(4)(iii). and (n)(5)(iv): 29 CFR 
1910.1028(I)(3)(U). (l)(3)(ii). (l)(3)(iv). 
(lM4)(lv) and Appendix A ^tion VII; 29 
CFR 19iai029(m)(3)(ii). (mH3)(ili). 
(m)(3)(iv). and (m)(4)(iv): 29 CFR 
19iai043(k)(3)(U). (k){3)(ai). (k)(3)(iv), 
and (k)(4](iv); 29 CFR 1910.1CH4(p)(3)(ti). 
lp)(3j(iii), (p)(3)(iv). and (p)(4)(lv); 29 
CFR 1910,1045(q)(4)(ii). (q){4)(iii), 
(q)(3)(iv). and Appendix A ^tion VI. D; 
29 CFR 19iai046{h)(2)(ii) and (h)(3)(iv) 
pertaining to Access to ^ployee 
Exposure and Medical Records as 
published in the Federal Register (45 FR 
35281) dated May 23.1960. These 
standards, which are contained in 
COMAR 09.12.31 Maryland 
Occupational Safety and Health 
Standards, were promulgated after 
public hearings on December 26.1980 
pursuant to Article 41. { 25F(E). 
Annotated Code of Maryland and 
effective February 20.1981. 

2. Decision. Having reviewed the 
State submission in comparison with the 
Federal standards it has been 
determined that the State standards are 
identical to the Federal Standards and 
accordingly should be approved. 

3. Location of supplement for 
ipspecUon and copying. A copy of the 
standards supplement along with the 
approved plan, may be inspected and 
copied during normal business hours at 
the following locations: Office of the 
Regional Administrator. 3535 Market 
Street Suite 2100, Philadelphia, PA 
19104; OfHce of the Commissioner of 
Labor and Industry, 203 East Baltimore 
Street Baltimore. MD 21202; and the 
Office of State Programs, U.S. 

0«.partmant of Lal^r. Occupational 
Safety and Health Administration. 

Room N-3619, Third Street and 
Constitution Avenue, N.W.. Washington. 
D.C 20210. 

4. Public Participation. Under 29 CFR 
1953.2(c). the Assistant Secretary may 
prescribe alternative procedures to 


expedite the review process or for other 
good cause which may be consistent 
with applicable laws. The Assistant 
Secretary finds that good cause exists 
for not publishing the supplement to the 
Maryland State plan as a proposed 
change and making the Regional 
Administrator's approval effective upon 
publication for the following reasons: 

(1) The standards are identical to the 
Federal standarda^hich were 
promulgated in accordance with Federal 
Law induding meeting requirements for 
publi^articipa tion. 

(2) Tne standards were adopted In 
accordance %vith the procedural 
requirements of State law and further 
partidpation would be unnecessary. 

This dedsion is effective Decem^r 
15.1981. 

(Sec. 18. Pub. L 91-808. 84 Stat 1606 (29 
U8.C 667]) 

Signed at Philadelphia. Pennsylvania the 
13th day of July 1981. 

David li Rhone. 

Regional Administrator. 

(FR Odc. tV.3Stl9FU«d ll.14-il.a4l mu] 

8IUINQ COOC afO-SS-M 


Maryland State Standards; Approval 

1. Background. Part 1953 of Title 29, 
Code of Federal Regulations prescribes 
procedures under section 18 of the 
Occupational Safety and Health Act of 
1970 (hereinafter called the Act) by 
which the Regional Administrator for 
Occupational Safety and Health 
(hereinafter called the Regional 
Administrator) under a delegation of 
authority from the Assistant Secretary 
of l.abor for Occupational Safety and 
Health (hereinafter called the Assistant 
Secretary). (29 CFR 1953.4) will review 
and approve standards promulgated 
pursuant to a State plan which has been 
approved In accordance with section 
18(c) of the Act and 29 CFR Part 1902. 

On |uly 5.1973. notice was published in 
the Federal Register (38 FR 17834) of the 
approval of the Maryland State plan and 
the adoption of Subpart O to Part 1952 
containing the dedsion. 

The Maryland State plan provides for 
(he adoption of Federal standards as 
State standards after comments and 
public hearing. Section 1952.210 of 
Subpart O sets forth the State's schedule 
for the adoption of Federal standards. 

By letters dated September 23 and 24. 
1980 from Commissioner Harvey A. 
Epstein. Maryland Division of Labor 8 
Industry to David H. Rhone. Regional 
Administrator, and incorporated as part 
of the plan, the State submitted State 
standards comparable to (1) 29 CFR 
1910.177 pertaining to servicing Multi- 


Piece Rim Wheels as published in the 
Federal Register (45 FR 6713-6717) dated 
lanuary 29.1980. and (2) 29 CFR 1910. 
19(f). 29 CFR 1910.1043. and an 
amendment to 29 CFR 1910.1000 
pertaining to Occupational Exposure to 
Cotton Dust as published in the Federal 
Register (43 FR 27394) dated June 23. 
1978. These standards, which are 
contained in COMAR 09.12.31 Maiylond 
Occupational Safety and Health 
Standards, were promulgated after 
public hearings on June 4. and July 23, 
1980 pursuant to Article 41. { 25F(e). 
Annotated Code of Maryland and 
effective August 22,1980. 

2. Decision. Having reviewed the 
State submission in comparison with the 
Federal standards it has been 
determined that the State standards are 
identical to the Federal standards and 
accordingly should be approved. 

3. Location of supplement for 
inspection and copying. A copy of the 
the standards supplement, along with 
the approved plan, may be inspected 
and copied during normal business 
hours at the following locations: Office 
of the Regional Administrator, 3535 
Market Street. Suite 22100. Philadelphia. 
PA 19104; Office of the Commissioner of 
Labor and Industry. 203 East Baltimore 
Street. Baltimore. MD 21202; and the 
Office of State Programs. U.S. 
Department of Labor, Occupational 
Safety and Health Administration, 

Room N-3619. Third Street and 
Constitution Avenue, N.W. Washington, 
D.C. 202ia 

4. Public participation. Under 29 CFR 
1953.2(c). the Assistant Secretary may 
prescribe alternative procedures to 
expedite the review process or for other 
good cause which may be consistent 
with applicable laws. The Assistant 
Secretary finds that good cause exists 
for not publishing the supplement to the 
Maryland State plan as a proposed 
change and making the Regional 
Administrator's approval effective upon 
publication for the following reasons: 

1. The standards are identical to the 
Federal standards which were 
promulgated in accordance with Fedgral 
law including meeting requirements for 
public partidpation. 

2. The standards were adopted in 
accordance with the procedural 
requirements of State law and further 
partidpation would be unnecessary. 

This decision is effective December 
15,1981. 

(Sec. la Pub. L 91-S9a 84 Stat. 1608 (29 
U.S.C 667) 










61182 


Federal Register / Vol. 40. No. 240 / Tuesday. December 15, 1981 / Notices 


Signed at Hhiladelphia, PA. thia 2nd day of 
March 

David H. Rhone. 

Heshnot Administrator. 
im Doc. n-jaati nied ta-ta-et; m m| 
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Office of Pension and Welfare Benefit 
Programs 

[Prohibited Transaction Exemption SI-1 IS; 
Exenr^ptlon Application No. D-25ei) 

Exemption From the Prohibitions for 
Certain Transactions Involving the 
Charles O. Bruce, Jr., M.D., P.S.C. 
Pension Trust Located In Louisville. 

KY 

agency: Department of Labor. P A WBP. 
action: Grant of individual exemption. 

summary: This exemption will permit 
the sale of an improved parcel of 
property (the Property) by the Charles 
O. Bruce. Jr.. M.D.. P.S.C. Pension Trust 
(the Plan) to Dr. Charles O. Bruce. |r. 

(Dr, Bruce), a party in Interest with 
respect to the Plan. 

FOR FURTHER INFORMATION CONTACT! 

Mr. David Stander of the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C* 
452bi U.& Department of Labor, 200 
Constitution Avenue, N. W.. Washington. 
D.C. 2021G. (202) S2a-B88L (This is not a 
toll-free number.) 

SUPPLEMENTARY INFORMATION! On 
October 20,1901. notice was published 
in the Federal Register (46 FR S1S02) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption from the restrictions 
of section 400(a). 400(b)(1) and 406(b](2] 
of the Employee Retirement Income 
Security Act of 1074 (the Act) and from 
the sanctions resulting from the 
application of section 4975 of the 
Internal Revenue Code of 1954 (the 
Code) by reason of section 4075(c)(1) (A) 
through (E) of the Code, for the above- 
described transaction. The notice set 
forth a summary of facta and 
representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington. D.C The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department. In 
addition the notice stated (hat any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. The applicant 
has represented that a copy of the notice 
has been provided to all interested 


persons in compliance with the 
requirements set forth in the notice of 
proposed exemption. No public 
comments and no requests for a hearing 
were received by the DepartmenL 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
eff€^ctive December 31,1978v section 102 
of Reorganization Plan Na 4 of 1978 (43 
FR 47713, October 17.1978) tranaferr^ 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

General Infonnatioo 

The attention of interested persons Is 
directed to the following; 

(1) The fact that a transaction Is the 
subject of an exemption granted under 
section 406(a) of the Act and section 
4975(c)(2) of tiie Code does not relieve a 
Hduciary or other party in Interest or 
disqualified person with respect to a 
plan to which the exemption is 
applicable from certain other provisions 
of the Act and the Code. These 
provisions include any prohibited 
transaction provisions to which the 
exemption does not apply and the 
general fiduciary responsibility 
provisions of section 404 of the Act. 
which among other thinga require a 
fiduciary to discharge his or her duties 
respecting the plan solely in the interest 
of Ae participants and benefidaries of 
the plan and in a prudent fashion in 
accordance with section 404(a)(1)(b) of 
the Act: nor does the fact the 
transaction is the subject of an 
exemption affect the requirement of 
section 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
mamtaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
406(b)(3) of the Act and section 
4975(c)(lHf) of the Code 

(3) This exemption is supplemental to, 
and not in derogation of, any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption or transitional rule 
is not dispositive of whether the 
transaction Is, in fact a prohibited 
transaction. 

Exemption 

In accordance with section 406(a) of 
the Act and section 4975(c)(2] of the 
Code and the procedures set forth in 
ERISA Procedure 75-1 (40 FR 16471. 
April 28,1975), and based upon the 


entire record, the Department makes the 
following determinations: 

(a) The exemption is administratively 
feasible: 

(b) It is in the interests of the Plan and 
of its participants and beneficiaries: and 

(c) It is protective of the rights of the 
pariicipiints and benefidaries of the 
Plan. 

Accordingly the rcstricttonB of section 
406(a). 406 (b)(1) and (B)(2) of the Act 
and the sanctions resutling from the 
application of section 4975 of the Code, 
by reason of section 4975(c)(1) (A) 
t^ugh (E) of the Code, sh^ not apply 
to the cash sale of the Property by the 
Plan to Dr. Bruce for $50JXX) provided 
that this amount is not less than the fair 
market value of the Property on the date 
of sale. 

The availability of this exemption is 
subject to the express condition that the 
material facta and representations 
contained in tha application are true and 
complete, and that the appDcation 
accurately describes ail material terms 
of the transaction to be consummated 
pursuant to this exemption. 

Signed at Washington. O.C. this 9th day of 
December 1901. 

Alan D. Lebowits. 

Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, f^bor-Management Services 
Administration, US. Department of Labor 
tFR Doc. m-Mn ess aat 

aauNQ coos 4sio-r»-ii 


[Applicatkm No. D-274a| 

Proposed Exemption for Certain 
Transactions Involving the Chemical 
Distrihutocs, Inc. Employee Stock 
Bonus Plan Located In Phoenix, 
Arizona 

aoency: De pa rtment of Labor, PAWBP. 
action: Notice of Proposed Exemption. 

summary; Hiis document contains a 
notice of pendency before the 
Department of Labor (the Department) 
of a proposed exemption from certain of 
the prohibited transaction restrictions of 
the Employee Retirement Income 
Security Act of 1974 (the Act) and the 
Internal Revenue Code of 1954 (the 
Code). The proposed exemption would 
exempt the sale of the assets of 
Chemical Distributors. Inc. (the 
Employer) to Early California Industries. 
Inc. (ECl) through the assumption of all 
of the liabilities of the Employer and 
additional consideration of $7,420,000. 
The additional consideration consists of 
cash and Installment obligations and 
includes an extension of credit by the 
Chemical Distributors, fnc. Employee 
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Stock Bonus Plan (the Plan) to ECI, a 
party in interest with respect to the Plan. 
The proposed exemption, if granted, 
would affect the Plan, the Employer. 

F.C1. and any other parties participating 
in the transactions. 

CFFECnvi date: If granted, the 
exemption will be effective April 20. 

1981. 

date: Written comments and requests 
for a public hearing must be received by 
the Department on or before January 29. 

1982. 

AODREES: All written comments and 
requests for a hearing (at least three 
copies) should be sent to the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4526. U.S. Department of Labor, ZOO 
Constitution Avenue. NW., Washington, 
D C. 20216, Attention: Application No. 
D“274a The application for exemption 
and the comments received will be 
available for public inspection in the 
Public Documents Room of Pension and 
Welfare Benefit Programs, U.8. 
Department of Labor, Room N-4677. 200 
Constitution Avenue. N.W.. Washington, 
D C 20216. 

FOR FURTHER INFORMATION CONTACT: 

Mr. David Stander of the Department, 
telephone (202) 523-8881. (This is not a 
toll-free number.) 

supptEMENTARY INFORMATION: Notice is 
hereby given of the pendency before the 
Department of an application for 
exemption from the restrictions of 
section 406(a). 406(b)(1) and (b)(2) of the 
Act and from the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code. 

The proposed exemption was requested 
in an application filed by ECI. pursuant 
to section 408(a) of the Act and section 
4975(c)(2) of the Code, and in 
accordance with procedures set forth in 
ERISA Procedure 75-1 (40 FR18471. 

April 28,1975). Effective December 31, 
1978. section 102 of Reorganization Plan 
No. 4 of 1978 (43 FR 47713. October 17, 
1978) transferred the authority of the 
Secretary of the Treasury to issue 
exemptions of the type requested to the 
Secretary of Labor. Therefore, this 
notice of pendency is issued solely by 
the Department. 

Sumnury of Facts and Representations 

The application contains 
representations with regard to the 
proposed exemption which are 
summarized below. Interested persons 
ire referred to the application on file 
with the Department for the complete 
representations of the applicant. 

1. The Plan is an employee stock 
bonus and savings plan with 117 


participants. The Plan's assets consist 
entirely of 714.812 shares of common 
stock of the Employer (the Stock) which 
constitutes, as of March 13.1961, 
approximately 46% of the total number 
of shares outstanding. The Plan is 
administered by an administrative 
committee consisting of three 
shareholders and employees of the 
Employer. Messrs. Lewis Dillon, Paul 
Rydin and Terry Brinson. The trustee of 
the Plan is the Valley National Bank of 
Arizona (the Bank). The Bank maintains 
a commercial banking relationship with 
the Employer. 

2. The Einployer is an employee- 
owned corporation engaged in the 
manufacture and distribution of 
agricultural chemicals and related 
products. The Employer was 
incorporated under Arizona law in 1979 
when it acquired with employee funds 
and a loan, all of the assets of a 
California corporation also called 
Chemical Distributors. Inc. All of the 
outstanding shares of Stock are 
employee owned or owned by the Plan. 
None of the shares were registered 
under the Securities Act of 1933, as 
amended, or the Arizona Securities Act 
but were issued predicated upon an 
exemption from registration under these 
Acts. Therefore, none of the shares are 
freely marketable or transferable. As of 
December 31,1980, the net worth of the 
Employer was $2,524,821 equal to $1.64 
per share on the 1.541.662 shares then 
outstanding. As of March 13.1981. 
officers and directors of the Employer 
collectively owned directly 253.015 
shares of Stock and 109.193 shares of 
Stock through the Plan. This amount 
constitutes approximately 27 percent of 
the total shares of Stock outstanding. 

3. On March 2.1981. an Agreement for 
Purchase of Assets was proposed (the 
Agreement) whereby all of the assets of 
the Employer would be purchased by 
ECI through the assumption of the 
Employer's liabilities and the payment 
or$7.420.00a ECI is a publicly held 
corporation engaged primarily in the 
food processing business. For its fiscal 
year ended March 31,1981, ECI had 
approximately $2.2 milillon net income 
on sales of $190,495,000. As of March 31, 
1981. ECTs net worth was $27.576.00a 

4. On April 20.1981 a meeting of the 
shareholders of the Einployer was held 
to consider the proposed purchase by 
ECI. Shareholders of record on March 
13,1981 were entitled to vote. At that 
meeting 99.87 percent of the total 
outstanding shares, including all of the 
shares held by officers, directors and the 
trustee of the Plan were voted in favor 
of the proposed purchase. There were no 
votes cast against the proposed 
transaction. The Bank had solicited the 


proxies of Plan participants. The Bank 
as trustee of the Plan voted all of the 
shares held by the Plan in favor of the 
transaction based upon the Bank's 
receipt of 710.132 favorable votes with 
no negative votes. The purchase was 
completed on June 3.1981 on receipt of a 
favorable determination as to the 
fairness of the terms and conditions of 
the transaction by the California 
Corporation Commissioner. 

5. The Agreement provides that of the 
payment or$7.42a000. $1,634,173 is 
payable in cash at closing. $784,403 is 
payable in four quarterly installments of 
$196,000 during the year following the 
sale and $5,001,423 plus interest at the 
rate of 11.788 percent per annum is 
payable starting 15 months after the sale 
in 32 equal quarterly installments of 
principal and interest. The payment of 
$7,420,000 amounts to $4.54 for each of 
the total shares of Stock outstanding as 
of June 3.1961. An independent 
appraiser determined that, as of 
December 31,1979, the Stock had a 
value of $2.70 per share. The Stock was 
initially issued to the Plan for $1.00 per 
share in 1979 and subsequent shares 
were issued to the Plan In 1979 at $2,70. 

6. Pursuant to the Agreement the 
employer has changed its name to the 
CD Dissolution Corporation (the 
Corporation). As port of the winding up 
and liquidation process the corporation 
will, within 12 months after closing, 
distribute its remaining assets (the 
obligations of ECI) to a liquidation trust 
(the Liquidation Thist). All of the 
shareholders. Including the Plan, will 
have a beneficial interest in the 
Liquidation Trust in proportion to their 
Stock as of June 3.1981, and will receive 
from the liquidation trustee the 
Installment payments from ECI as they 
are paid. After turning over its assets 
and winding up any other necessary 
business the corporation will be 
dissolved. The Plan will retain its status 
as a qualified plan under section 401(a) 
of the Code. 

7. An exemption is requested for the 
Plan's acceptance of ECFs offer 
Including the extension of credit by the 
Plan to Ed in connection with the 
Installment obligations. Because the 
participants in the Plan will be 
employees of Chemonics Industries. Inc., 
a wholly-owned subsidiary of ECL at 
the time of distribution of the 
obligations, ECI may be considered a 
party in interest as described in section 
3(14)(C) of the Act. Accordingly, the 
Plan's acceptance of ECI's offer and the 
extension of credit by the Plan to ECI 
may constitute certain prohibited 
transactions as described In section 406 
of the Act, The applicant represents that 
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the participants of the Plan may incur a 
signiHcant tax liability if the Plan Is 
terminated and the installment 
payments pursuant to the obligationB of 
ECl are distributed directly to the Man 
participants. The Employer has 
amended the Plan to provide for 
distributions in assest other than the 
Stock. The applicant represents that 
Internal Revenue Service approval of 
such amendment is expected 

8. EQ has appointed the First 
Interstate Bank of Arizona (First 
Interstate) to serve as the liquidation 
trustee. Fini Interstate does not 
maintain any business relationship with 
ECI or the Employer. First Interstate will 
maintain complete responsibility to 
enforce the payment of the obligations 
and to enforce, settle or compromise any 
claims which may arise between ECl 
and beneflciBries of the obligations. 

9. In summary.lhe applicant 
represents that the proposed 
transactions satisfy the criteria of 
section 408(a) of the Act because (a) the 
trustee of the Plan voted in favor of the 
Agreement based upon the receipt of 
proxies from Plan participants; (b) the 
Plan win receive for its stock the same 
consideration as all of the other 
shareholders, including officers and 
directors of the Employer: (c) the 
California Corporation Com^ssfoner 
issued a favorable determination as to 
the fairness of the terms and conditions 
of the transactions; and (d) an 
independent party, first Interstate, will 
maintain complete responsibility to 
enforce the payment of the obligations 
of ECI. 

Notice to Interested Persons 

On or before December 28.1961 notice 
will be provided to all participants of 
the Plan who are currently employed by 
the Employer on a bulletin board at the 
Employer's principal location. Other 
participants not currently in the employ 
of the Employer will be provided notice 
by first class mail. Such notice will 
include a copy of the notice of pendency 
as published in the Federal Re^ster and 
contain a statement informing interested 
persons of their rights to comment on or 
request a hearing with regard to the 
proposed exemption. 

General Information 

The attention of interested persons Is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption under section 
408(a) of the Act and section 4Q7S(c)(2) 
of the Code does not relieve a fiduciary 
or other party in interest or disqualified 
person from certain other provisions of 
the Act and the Code, including any 
prohibited transaction provisions to 


which the exemption does not apply and 
the general fiduciary responsibility 
provisions of section 404 of the Act 
which among other things require a 
fiduciary to discharge his duties 
respecting the plan soley in the interest 
of the participants and beneficiaries of 
the plan and in a prudent fashion in 
accordance with section 464(a)(1)(B) of 
the Act; nor does it affect the 
requirement of section 401 (a) of the 
Code that the plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries; 

(2) The proposed exemption, if 
granted will not extend to transactions 
prohibited under section 406(bH3) of the 
Act and section 4975(c)(lKF) of the 
Code; 

(3) Before an exemption may be 
granted under section 408(a) of the Act 
and section 4975(c)(2) of the Code, the 
Department must find that the 
exemption is administratively feasible, 
in the interests of the plan and of its 
participants and beneficiaries and 
protective of the rights of participants 
and beneficiaries of the plan; and 

(4) The proposed exemption, if 
granted will be supplemental to. and 
not in derogation of. any other 
provisions of the Act and the Code, 
including statutory or administrative 
exemptions and transitional rules. 
Furthermore, the fact that a transaction 
is subject to an administrative or 
statutory exemption is not disixisitive of 
whether the transaction is in met a 
prohibited transaction. 

Written Comments and Hearing 
Requests 

All interested persons are invited to 
submit written comments or requests for 
a hearing on the pending exemption to 
the address above, within the time 
period set forth above. All comments 
will be made a part of the record 
Comments and requests for a hearing 
should state the reasons for the writer’s 
interest in the pending exemption. 
Comments received will be available for 
public inspection with the application 
for exemption at the address set forth 
above. 

Proposed Exemption 

Based on the facts and 
representations set forth in the 
application, the Department is 
considering granting the requested 
exemption under the authority of section 
406(a) of the Act and section 4975(cK2) 
of the Code and in accordance with the 
procedures set forth in ERISA 
Procedures 75-1 (40 FR18471. April 28. 
1975). If the exemption is granted, the 
restrictions of section 406(a). 40e(b)(l) 


and (b)(2) of the Act and the sanctions 
resulting from the application of section 
4975 of the Code, by reason of section 
4975(c)(1)(A) through (E) of the Code 
shall not apply to the sale of the assets 
of the Employer of ECI through the 
assumption of all of the liabilities of the 
Employer and the additional 
consideration of $7,420,000 including the 
extension of credit by the Plan to ECl 
provided that the terms of the 
transaction are at least as favorable to 
the Plan as those the Plan would have 
received in a transaction with an 
unrelated party at the time of the sale. 

The proposed exemption, if granted, 
will be subject to the express conditions 
that the material facts and 
repreientationa contained in the 
application are true and complete, and 
that the application accurately describes 
all material terms of the transaction 
which is the subject of this exemption. 

Signed st Washington. O.C. this 8th day of 
December. 1961. 

Alan D. Lebowitz, 

Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Labor-Management Services 
Administration, US, Department of labor, 

(FR Doe. niMilS-14-M; MS sH 

MLUNO cooe 4S%0-2S-m 


(Prohibited Transaction Exemption 81-117; 
Exemption, Application Noe. D-2323 end D- 
2324] 

Exemption From the Prohibitions for 
Certain Transactions Involving Nathan 
Shlim, M.D., P.C., Amended and 
Restated Money Purchase Pension 
Plan and Nathan Shlin\ M.D., P.C., 
Defined Benefit Pension Plan Located 
In Portland, Oreg. 

agency: Department of Labor. P A WBP. 
action: Grant of Individual Exemption. 


SUMMARY: This exemption would 
exempt the proposed sale of an interest 
in a joint venture by the Nathan Shlim. 
MJ).. P.C Amended and Restated 
Money Purchase Pension Plan and 
Nathan Shlim. M.D.. P.C Defined BeneHt 
Pension Plan (the Plans] to Dr. Nathan 
Shlim (Dr, Shlim). the administrator and 
trustee of the Plans and therefore a 
disqualified person with respect to the 
Plans. 

FOR FURTHER INFORMATION CONTACT: 
Alan H. Levitas of the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs. Room C- 
4520. U.S. Department of Labor. 200 
Constitution Avenue. N.W., Washington. 
D.C 20216. (202) 523-8884. (This is not a 
toll-free number.) 
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SUPPLEMENTAAV INfOKMATION: On 

October 27.1961, notice was published 
in the Federal Register (46 FR 52458) of 
the pendency before the Department of 
Labor (the CteparUnent) of a proposal to 
grant an exemption from the sanctions 
resulting from the application of section 
4975 of the Internal Revenue Code of 
1954 (the Code) by reason of section 
4975(c)(1) (A) through (B) of the Coda, 
for the transaction des^bed In an 
application filed by legal counsel for 
Nathan Shlim, M.D., P.C (the Employer), 
The notice set forth a summary of facta 
and representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
ropresentatlons. The application has 
been available for public inspection at 
the Department in Washington. D.C 
Since Dr. Shlim is the only participant in 
tha Plans and the sole stockholder of the 
Employer, it was determined that there 
was no need to distribute the notice of 
pendency to interested persons. No 
public comments and no requests for a 
hearing were received by the 
Department 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31.1978, section 102 
of Reorganization Plan No. 4 of 1978, (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 

Ganora) Information 

The attention of interested persons is 
liirectad to the following; 

(1) The fact that a transaction is the 
subfad of an exemption granted under 
section 4975(c)(2) of the Code does not 
relieve a fidudary or disqualified person 
with respect to a plan to which the 
»^xemptkm is apphcable from certain 
other provisions of the Code. These 
provisiona indude any prohibited 
transaction provisions to which the 

• xempdon does not apply; nor does the 
fact the transaction is the subject of an 
( xemption affect the requirement of 
secthm 401(a) of the Code that a plan 
must operate for the exclusive benefit of 
the employees of the employer 
maintain]^ the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
•ransactions prohibited under section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to. 
and not in derogation of. any other 
provisions of the Code, including 
natutoiy or administrative exemptions 
and transitional rules. Furthermore, tha 
fact that a transaction is subject to an 
odministrativa or statutory exemption or 


transitional rule is not dispositive of 
. whether the transaction is. in facL a 
prohibited transaction. 

Exemption 

In accordance with section 4975(c)(2) 
of the Code and the procedures set forth 
in Rev. Proc. 75-28* 1975-1C3.722. and 
based upon the entire record, the 
Department makes the following 
determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the Plans 
and of their participants and 
beneficiaries: and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plans. 

Accordingly the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 
4975(cKt)(A) through (E) of the Code, 
shall not apply to the cash sale of the 
Plans' interest in the folnt venture to Dr. 
Shlim for S99.600, provided in that the 
terms of sale are not less favorable to 
the Plans than those obtainable in an 
arm's length transaction with an 
unrelated party on the date of sale. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application are true and 
complete, and that the application 
accurately describes all material terms 
of the transaction to be oomsummated 
pursuant to this exemption. 

Signed at Washington. D.C. this 9th day of 
December, 1981. 

Alan D. Labowitz, 

Assistant Administrator for Fiduciary 
Standards, Pension and W&tfare Benefit 
Programs, Lobor^anagement Services 
Administration, US, Depa r t m ent of Labor. 

[Ill Doc. tt-3S0OS nwd IS-14-ai: M ami 
eiLUNQ CODS 4S10-SS-M 


(Prohtt>Hed Transaction Examptlon $1-119; 
Examptlon Application Nos. 0-2610 and D- 
2611) 

Exemption From tha Prohibitions for 
Cartain Transactions Involving tha 
PACO, Inc. Profit Sharing Plan and 
PACO, Inc. Money Purchase Pension 
Plan Located In Minneapolis, 
Minnesota 

AQENCV: Department of Labor, P & WBP. 
ACnOH: Grant of Individual Exemption. 

SUMMAHy: This exemption ivill permit, 
for a period of five years. (1) the sale or 
contribution to PACO, Inc. Profit 
Sharing Plan and PACO, inc. Money 
Purchase Plan (the Plans) of ten (10) 
contracts for d^d (the Contracts) by 


PACO. Ina (PACO), the sponsor of the 
Plans: and (2) the assignment to the 
Plans by PACO of mortgages (the 
Mortgages) on the real property subject 
to the Contracts. Because Gerald W. 
Paschke and his wife Rosemary Paschke 
are the sole owners of PACO and the 
only participants in the Plans, there is 
no jurisdiction under Title I of the 
Employee Retirement Income Security 
Act of 1974 (the Act) pursuant to 29 CFR 
2510.3-3(b). However, there is 
jurisdiction under Title 11 of the Act 
pursuant to section 4975 of the Internal 
Revenue Code (the Code). 

Temporary Nature of Exemption 

This exemption is temporary and will 
expire five years after the date of grant. 

FOR FURTHER INFORMATION CONTACT: 

Mr. David Stander of the Office of 
Fiduciary Standards. Pension and 
Welfare Benefit Programs, Room C- 
4528, U.S. Department of Labor. 200 
Constitution Avenue. N.W.. Washington. 
D.C 202ia (202) 523-8881. (This is not a 
toll-free number.) 

SUPPLEMENTARY mFORMATlON: On 
October 30,1981, notice was published 
in the Federal Register (46 FR 53811) of 
the pendency before the Department of 
Labor (the Department) of a proposal to 
grant an exemption frtun the sanctions 
resulting from the application of section 
4975 of the Internal Revenue Code of 
1954 (the Code) by reason of section 
4975(c)(1) (A) throu^ (E) of the Code, 
for the above described transactions. 
The notioe set forth a summary of facts 
and representations contained in the 
application for exemption and referred 
interested persons to the application for 
a complete statement of the facts and 
representations. The application has 
been available for public inspection at 
the Department in Washington. D.C The 
notice also invited interested persons to 
submit comments on the requested 
exemption to the Department In 
addition the notice stated that any 
interested person might submit a written 
request that a public hearing be held 
relating to this exemption. No public 
comments and no requests for a hearing 
were received by the Department 

The notice of pendency was issued 
and the exemption is being granted 
solely by the Department because, 
effective December 31.1978, section 102 
of Reorganization Plan No. 4 of 1978 (43 
FR 47713, October 17,1978) transferred 
the authority of the Secretary of the 
Treasury to issue exemptions of the type 
proposed to the Secretary of Labor. 
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General Information 

The attention of interested persons is 
directed to the following: 

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 4975(c)(2) of the Code does not 
relieve a fiduciary or disqualified person 
with respect to a plan to which the 
exemption is applicable from certain 
other provisions of the Code, including 
any prohibited transaction provisions to 
which the exemption does not apply; nor 
does the fact the transaction Is the 
subject of an exemption affect the 
requirement of section 401(a) of the 
Code that a plan must operate for the 
exclusive benefit of the employees of the 
employer maintaining the plan and their 
beneficiaries. 

(2) This exemption does not extend to 
transactions prohibited under section 
4975(c)(1)(F) of the Code. 

(3) This exemption is supplemental to. 
and not in derogation of. any other 
provisions of the Code, including 
statutory or administrative exemptions 
and transitional rules. Furthermore, the 
fact that a transaction is subject to an 
administrative or statutory exemption or 
transitional rule is not dispositive of 
whether the transaction is. in fact a 
prohibited transaction. 

Exemption 

In accordance with section 4975(c)(2) 
of the Code and the procedures set forth 
in Rev. Proc. 75-20,1975-1 C.B. 722, and 
based upon the entire record, the 
Department makes the following 
determinations: 

(a) The exemption is administratively 
feasible; 

(b) It is in the interests of the IHans 
and of their participants and 
beneficiaries; and 

(c) It is protective of the rights of the 
participants and beneficiaries of the 
Plans. 

Accordingly the sanctions resulting 
from the application of section 4975 of 
the Code, by reason of section 4975(c)(1) 
(A) through (E) of the Code, shall not 
apply, for a period of five years, to the 
contribution or sale of the Contracts 
(including the assigment of the 
Mortgages) to the Plans by PACO 
provided that the sales price of each 
Contract sold to the Plans is not in 
excess of its fair market value at the 
time of sale and that each Contract 
contributed to the Plans is valued at its 
fair market value on the date 
contributed. 

The availability of this exemption is 
subject to the express condition that the 
material facts and representations 
contained in the application arc true and 
complete, and that the application 


accxirately describes all material terms 
of the transactions to be consummated 
pursuant to this exemption. 

Signed at Washington. D.C.. this Oth day of 
December, 1951 
Alan D. Lebowltz, 

Assistant Administrator for Fiduciary 
Standards, Pension and Welfare Benefit 
Programs, Labor-Manogement Services 
Administration, US, Department of Labor, 

(FR Doc. SI-35600 PU«d lS-14-ai. an) 

MtUNQ COOC 4S10-2S-4I 


NUCLEAR REGULATORY 
COMMISSION 

I Docket No. 50-255) 

Consumers Power Co,; Issuance of 
Amendment to Provisional Operating 
License 

The Nuclear Re^Iatory Commission 
(the Commission) has issued 
Amendment No. 68 to Provisional 
Operating License No. DPR-20. issued to 
Consumers Power Company (the 
licensee), which revised the Technical 
Specifications for operation of the 
Palisades Plant (the facility) located in 
Covert Township, Van Buren County, 
Michigan. The amendment is effective 
as of its date of issuance. 

The amendment approves changes to 
the Appendix A Technical 
Specifications which specify new limits 
for radial peaking factors and allowable 
linear heat rates as well as Identify 
excore detectors for use in core power 
distribution monitoring 

The application for tne amendment 
complies with the standard and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I. which are set forth in the 
license amendment. Prior public notice 
of this action was not required since the 
amendment does not involve a 
signiRcant hazards consideration. 

The Commission has determined that 
the issuance of this amendment will not 
result in any significant environmental 
Impact and that pursuant to 10 CFR 
51.5(d)(4) an environmental impact 
statement or negative declaration and 
environmental impact appraisal need 
not be prepared in connection with 
issuance of this amendment. 

For further details with respect to this 
action, see (1) the application for 
amendment dated July 21.1961 and 
supplements thereto dated August 6. 
1981, October 22.1981, November 9.17, 
20,1981 and December 2.1981, (2) 
Amendment No. 68 to License No. DPR- 


20, and (3) the Commission's related 
Safety Evaluation. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street. NW., Washington, D.C. 
20555. and at the Kalamazoo Public 
Library, 315 South Rose Street. 
Kalamazoo. Michigan 49006. A copy of 
items (2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C, 20555. Attention: Director, Division 
of Licensing. 

Dated at Bethoada. Moo'hind. this 6tb day 
of December. 1981. 

For the Nuclear Regulatory Commission. 
Thomas V. Wambach, 

Acting Chief, Operating Reactors Branch hfo, 
6, Division of Licensing. 

IPS Doc. Sl-fiaOi TiM 11-14-61: 8c46 om] 

MJJ140 COOC rsso^i-M 


Issuanca of Draft NUREG-0818 for 
Comment 

agency; Nuclear Regulatory 
Commission. 

action: Notice of Issuance of Draft 
NUREG-OBIB for Comment 


summary: The Comission's emergency 
planning regulation, which became 
effective on November 1,1980, requires 
NRC licensees to include in their 
emergency plans standard emergency 
classification and action level schemes 
which correspond to the levels of 
emergencies discussed in Appendix 1 to 
NUREG-0654, Rev. 1. The NRC is 
publishing for comment draft NUREG- 
0818. "Emergency Action Levels for 
Light Water Reactors" which analyzes 
proposed emergency action levels 
(EALs) for a typical PWR and a typical 
BWR. The NUREG also proposes 
generic EALs for the more significant 
initiating conditions that should prove 
useful in reviewing the EALs developed 
specifically for each nuclear power 
reactor. The NUREG also analyzes five 
recent nuclear incidents to determine 
what the effect the new emergency 
plans required by NUREG-0654 would 
have had on the course of events 
following the incidents. 

date: Comment period expires Febuary 
12,1982. 

address: Written comments should be 
sent to the Secretary of the Commission. 
U.S. Nuclear Regulatory Commission. 
Washii^ton, D.C. 20555. Attention: . 
Docketing and Service Branch. 

FOR FURTHER INFORMATION CONTACT: 
Steve L Ramos. Chief. Emergency 
Preparedness Development Branch, 
Division of Emergency Preparedness. 
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Office of Inspection and Enforcement, 
(301) 492-9602. 

SUPPLEMKMTARY INFORMATIOir. On 
19.1980, the Commission 
published its final regulations on 
emergency planning (45 FR 55402- 
5S413). One of the standards for onsite 
and offsite emergency plans is 
standard emergency classiGcation and 
action level scheme, the bases of which 
include facility system and effluent 
parameters, is in use by the nuclear 
facility licensee, and State and local 
rt^sponse plans call for reliance on 
information provided by facility 
licensees for determinations of minimum 
initial offsite response measures,** the 
basis for emergency action levels and 
the establishment of the four classes of 
F.ALs are described in Appen^x 1 to 
NUREG-0654, Rev. I* (this description 
was originally published by the 
Commission in NUREG-OBIOJ. 

The piirposes of the proposed NUREC 
are: (1) to develop generic EALs for 
more significant initiating conditions for 
application to the reviews of PWR and 
BWR EALs: and (2) to determine what 
effect the new emergency plans would 
hav'e had on the course of events in five 
recefit nuclear incidents at four reactor 
sites. The Commission is soliciting 
comments on the draft NUREC and is 
;)artfcutariy interested in comments on 
the generic EAI,a and how they can be 
•ippUed to all PWRs and BWRs. 

Dated at Bethesda. Maryland, this 9th day 
of December. 1981. 

Steve L. Ramoe, 

Chief, Emei^ency Preparedness Development 
Brandu Division of Emergency Preparedness, 
Office of Inspection andEnfarceamnt 
|ni Ooc. ai-368ionM ras amt 

itUINQ coos 79iO-et>«l 


stale of Texas; Staff Assesament of 
Proposed Amended Agreement 

Notew—This docomimt was oiiglnally 
publisM in the issue of December a 1981. ft 
IS reprinted el the request of the NRC 

aqemcy: Nuclear Regulatory 
Commission. 

ACTION: Notice of proposed amended 
iigreement with Slate of Texas. 

summary: Notice is hereby given that 
the Nuclear Regulatory Commission it 
publishing for public commenFa 
proposed amendment to the existing 
seciloi»274b. agreement between NRC 
and the Slate of Texas which became 
effective March 1.1963. The request 
dated November, 6,1961 from Governor 


XnplM of ths NUKBC doaummitciladiailiM 
ooiios ars svaiiabls for • ■■latl coal Iron tha NXC/ 
CPO Sales Qfflca. Waahlnglon. DX:. 20aS5 OQIf 


Gements of the State of Texas, if 
approved, would permit Texas to 
regulate byproduct material as defined 
in section Ue(2) of the Atomic Energy 
Act, as amended (uranium mill tailings) 
in conformance with the requirements of 
section 2740. of the Atomic Energy Act 
of 1954, as amended. 

A staff asessment of the State's 
proposed radiation control program to 
implement the amended agreement is 
set forth below as supplementary 
information to this noboe. A copy of the 
complete program description submitted 
by Texas including a narrative 
describing the State's proposed program 
for control over birproduct materials as 
defined in section 11e42) of the Act, 
appropriate State legislation, and Texas 
regulations is available for public 
Inspection in the Commisaion's public 
document room at 1717 H Street NW, 
Washington, DC, 

DATi: Comments must be received on or 
before fanuary 7,1982. 

ADDRESS: AH interested persona 
desiring to submit comments and 
suggestions for the consideration of the 
Commission in connection with the 
proposed amended smemsni should 
send them to the Nudear Reguatory 
Commission, Office of State Programs, 
Washingtoa DC 20555. 

FOR FURTHtR INFORMATION CONTACT: 

Craig 2^ Gordon. Office of State 
Programs, Nuclear Regulatory 
Commission. Washington, DC 20555, 
Phone: (301) 492-9686. 

SUFFLEMENTARY INFORMATION: 
Assessment of Proposed Texas Program 
to Regulate Byproduct Material as 
Defined in section lle.(2) of the Act. 
based on Criteria 29-36 of **Guidance of 
States and NRC in Discontinuance of 
NRC Regulatory Authority and 
Assumption Thereof by States Through 
Agreements.- 44 FR 42ma 

L Introduction 

The Uranium Mil! Tailings Radiation 
Control Act of 1978 amended the 
requirements of section 274 of the 
Atomic Energy Act, 'XIooperation With 
States" and imposed certain 
requirements that must be met by 
Agreement States in order to regulate 
uranium mill tailings after November A 
1981. Governor William P. Gements. fr. 
of the State of Texas has requested NRC 
to amend its agreement with NRC to 
permit contJnui^ State regulation of 
uranium mill tailings. His request was 
supported by a description of the State's 
program for control of uranium mills and 
mil) tailings. 

The State has 19 active licensees who 
process ore primarily for its source 


material content induding two 
conventional uranium mills, 15 in-sftu 
mining operations, and 2 smaller 
uranium recovery operalionA Texas has 
also received four applications, one for a 
conventional mill and three for in-situ 
mining operabons. No iivsUu mining and 
recovery facility licensed by the Slate is 
authorized to establish a permanent 
tailings disposal area. 

II. Assessment of Proposed State of 
Texas Radiabon Control Program for 
Uranium Mills and Mill Tailings 

1. Statutes 

State statutes or duly promulgated 
regulabons should be enacted, if not 
already in place, to make dear State 
authority to carry out the requirements 
of Pub. L 95-004, Uranium Mill Tailings 
Radiabon Control Act (UMTRCAl. 

in the enactment of any supporbng 
legislation, the State should take Into 
account the reservabons of authority to 
the United States in UMTRCA as stated 
In 10 CFR 150.15a. 

It is preferable that State statutes 
contain the provisions of section 6 of the 
Model Act* but the provisions may be 
accomplished by adoption of either 
procedures by regulation or technical 
criteria. In any case, authority for their 
implementation should be adequately 
supported by statute, regulation or case 
law as determined by the Stale Attorney 
General 

In the licensing and regulation of ores 
processed primarily for their source 
material content and for the disposal of 
byproduct material, procedures shall be 
established which provide a written 
analysis of the impact on the 
environment of the licensing activity. 
This analysis shall be available to the 
public before commencement of 
hearings and shall include; 

a. An assessment of the radiological 
and nonradiologjkial public health 
impacts; 

b. An assessment of any impact on 
any body of water or groundwater, 

a Considerabon of alternatives to the 
licensed activities; and 

cL Considerabon of long-lerai impacts 
of licensed activibes. 


tmistmiat to to (S* Modal Unmiym MUl 
RadiaUoftCoMtat Ad. m copy of wAicb bu boea 
placed Ui lha CcMainiiainn't Public Oocumeiil Roohl 
S ecUon S of Ibe Model Ad roquiret ihM. among 
dher thing!, ttaliilonr msthorf^ movt be enacted to 
malto dear Stoto aotbadty lo eany out tba 
rcqulreniMito ol fhm Urwiton Mill Toillnga Radtotkia 
Conlrol Acl [UMTRCA) a£ Ifl^S. aa oipandod. 
UMTRCA apedflea that when Siatea Deenoe an 
acthrttr InvuKlng mill talUnsa. that hif • eigmficaat 
irapact on the human eovlronmoot they mait 
prvpom • wrttiaii to d tpond—t oaolyala at ibo 
irapad of tueb iicooaa on the •oviraamenl, 
including any ocUvUtoa oondticled puriuanl tberela 
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The Texas Radiation Control Act, as 
amended by Senate Bills 460 and 735, 
includes the legislative provisions 
required by the UMTRCA of 1970 and 
provide satisfactory statutory authority 
for the State of Texas to implement the 
requirements of UMTRCA of 197a 

2. Regulations 

State regulations should be reviewed 
for regulatory requirements, and where 
necessary, incorporate regulatory 
language which is equivalent, to the 
extent practicable, or more stringent 
than regulations and standards adopted 
and enforced by the Commission, as 
required by action 274o. (See 10 CFR 
Part 40. Appendix A and 10 CFR 
150.31(b).) 

On September 19,1981, the Texas 
Board of Health adopted amendments to 
Parts 21.41. and 43 of the Texas 
Regulations for Control of Radiation 
relating to the licensing and regulation 
of uranium mill tailings. Part 43 
regulations address: bonding 
requirements, siting requirements, 
criteria for tailings management, dam 
stability analyses, inspection 
procedures, surety arrangements, 
requirements for site ownership, and 
criteria for decontamination, 
decommissioning, and reclamation of 
facilities following license expiration. 
The rules became effective on October 
3,1981. In the narrative section of the 
formal proposal, several statements 
describe how certain rules are to be 
implemented. It is the staffs opinion 
that these rules, in conjunction with the 
statements made in the narrative, are. to 
the maximum extent practicable, 
equivalent to the regulations 
promulgated and enforced by NRC. 

J. Organizational Relationships Within 
the States 

Organizational relationships should 
be established which will provide for an 
effective regulatory program for uranium 
mills and mill tailinss. 

a. Charts should be developed which 
show the management organization and 
lines of authority. This chart should 
define the specific lines of supervision 
from program management within the 
radiation control group and any other 
department within the State responsible 
for contributing to the regulation of 
uranium processing and disposal of 
tailings. When other State agencies or 
regional offices are utilized, the lines of 
communication and administrative 
control between other agencies and/or 
regions and the Program Director should 
be clearly drawn. 

Organizational charts outlining the 
Texas Department of Health, the Bureau 
of Radiation Control (BRC). and 


divisions within the Bureau of Radiation 
Control have been included in the 
proposal. The BRC is organized Into 
three operational divisions: The Division 
of Licensing. Registration, and 
Standards (LRS). the Division of 
Compliance and Inspection (Cl), and the 
Division of Environmental Programs 
(EP). Each division is subdivided into 
Branch Offices. Regional office staff are 
included in the Division of Compliance 
and Inspection. 

All other functions of the uranium mill 
regulatory program will be conducted by 
the Bureau’s office located in Austin, 
Texas. 

b. Those States that will utilize 
personnel from other State Departments 
or Federal agencies in preparing the 
environmental assessment should 
designate a lead agency for supervising 
and coordinating preparation of this 
environmental assessment. It is 
normally expected that the radiation 
control agency in Agreement States will 
be the lead agency. The basic premise is 
that the lead agency is reouired to 
prepare the environmental assessment. 

'Ae Uranium Program within the 
Industrial Operations Branch. Division 
of LRS, is responsible for the evaluation 
of all applications for uranium recovery 
facility licenses received by the Bureau. 
Included are the preparation of the in- 
plant safety analysis reports and 
licensing documents. 

The Standards Branch is responsible 
for developing and coordinating 
adoption of rules, regulatory guides, and 
license application guides related to 
uranium recovery facilities. This Branch 
also works with the Legal Division in 
coordinating all public notices and 
public hearings. 

It is not anticipated that staff from 
other State agencies will be directly 
utilized in the preparation of 
environmental assessments nor in the 
licensing and inspection of uranium 
recovery facilities. However, three Stale 
agencies do work closely with the 
Bureau of Radiation Control by 
providing reference materials, and 
supplying review and comments on the 
applicant's environmental report, and 
the environmental assessment These 
are the Texas Air Control Board 
(emission of non-radioactive pollutants 
into air), the Texas Department of 
Water Resources (emission of non¬ 
radioactive pollutants into water, 
aquifers, and wells used for in situ 
mining), and the Texas Railroad 
Commission (regulation of open pit 
mining and uranium exploration). 

c. When a lead agency is designated, 
that agency should coordinate 
preparation of the statement The other 
agencies involved should provide 


assistance with respect to their areas of 
jurisdiction and expertise. Factors 
relevant in obtaining assistance from 
other agencies include the applicable 
statutory authority, the time sequence In 
which the agencies become Involved, 
the magnitude of their involvement, and 
relative expertise with respect to the 
project's environmental effects. 

Tlie Texas Department of Health is 
the agency which will prepare the 
environmental assessment. The 
Environmental Assessment Branch is 
responsible for the evaluation, analysis, 
coordination, and preparation of 
environmental assessments issued by 
the Bureau of Radiation Control. This 
Branch has persons with expertise in 
geology, hy^ology. soil mechanics, 
meteorology, zoology, botany, computer 
science, chemistry, physics, radiation 
protection and dose assessment. This 
Environmental Assessment Branch’s 
effort may be augmented with other 
Bureau personnel on a case-by-caso 
basis. If needed. 

In preparing the environmental 
assessment, the Division of 
Environmental Programs will conduct 
site visits, evaluate computer analyses, 
perform literature reviews, coordinate 
laboratory analysis of environmental 
samples, and perform field evaluations. 
A draft environmental assesment is 
prepared. 

Similarly, the Division of Compliance 
and Inspection furnishes the Division of 
Licensing. Registration, and standards 
with recommendations concerning 
potential problem areas within the 
proposed facility. After the LRS 
considers all recommendations, an 
independent safety evaluation report is 
prepared. Following completion of the 
draft environmental assessment and the 
draft in-plant analysis, both documents 
arc reviewed Internally by Bureau Staff 
and the Legal Division taking Into 
account comments. Information, and 
data received from other State agencies. 
Final documents are then prepared. A 
flowchart has also been included In the 
proposal which describes coordination 
with the Department for processing 
uranium mill license applications. 

d. For those areas In the 
environmental assessment where the 
State canndt identify a State agency 
having sufficient expertise to adequately 
evaluate the proposal or prepare an 
assessment, the State should have 
provisions for obtaining outside 
consulting services. 

Due to the establishment of adequate 
expertise and resources in the Bureau of 
Radiation Control, it is not anticipated 
the Bureau will need consultants. 
However, monies are available for 
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consultants if they are needed for 
evaluatinfl any particular site or project. 

Medical consultants recognized for 
their expertise in emergency medical 
matters relating to the intake of uranium 
and its diagnosis thereof associated 
with uranium mining and milling, should 
be identified and available to the State 
for advice and direct assistance. 

Physician members of the Radiation 
Advisory Board serve as medical 
consultants to provide advice and direct 
assistance in emergency medical 
matters relating to radiation exposure 
including uranium intake. 

4. Personnel 

Personnel needed in the processing of 
(he license applications can be 
identified or grouped according to the 
following skills: Technical. 
Administrative, and Support, 

In order to met the requirements of 
I ’.MTRCA. current indications are that 
2-2.75 total professional person years* 
effort is necessary to process and 
I'vatuate a new conventional mill 
Itcense. in-situ license, or major license 
renewal A complete review of in-plant 
safety, production of the environmental 
assessment, and consultant use are 
primary considerations in the total 
professional effort for each licensing 
case. With respect to clerical support, 
one secretary is required to process two 
conventional milling applications, 
including the pre-licensing and post- 
licensing phases. Legal support is also 
an essential element of the mill program, 
and the effort Is set at a minimum of 1/2 
staff-year. In addition, consideration 
must be given to such post-licenisng 
activities as issuance of minor 
amendments, mill inspections, and 
environmental monitoring. Professional 
staff effort is estimated at 0.5-1.0 
person-years for each year of posl- 
heensing activities. 

a. We estimate the total professional 
and technical staff-years effort within 
the Bureau of Radiation Control directly 
ri^sponsible for regulation of uranium 
mills and mill tailings to be equivalent to 
27 full-time staff members. A breakdown 
of professional personnel in each of the 
three Divisions has been provided along 
with job descriptions and duties for 
tacli position (including vacancies). 
Resumes describing the education, 
training, and experience of Individual 
staff members were also submitted. 

Details of staffing levels in each of the 
Bureau's three divisions are as follows: 

(1) Division of Licensing. Registration 
and Standards. The organization of the 
Division of Licensing. Registration, and 
Standards, and the personnel assigned 
to each section within the division have 
been identified. Seven of eight 


professional positions having full-time 
or part-time responsibilities for 
regulation of uranium mills have been 
filled. These include two in the 
Industrial Operations Branch, two in the 
Uranium Program, one authorized but 
vacant position in the low-level waste 
program, and three in the Standards 
Branch. 

(2) Division of Compliance and 
Inspection. The Division of Compliance 
and Inspection is organized into three 
Inspection and Enforcement Branches: 
Radioactive Materials. X-Ray/non- 
ionizing radiation, and Emergency 
Response. The Uranium Inspection 
Pro^m and the Regional Imipection 
Programs are the two programs within 
the Radioactive Materials Inspection 
and Enforcement Branch responsible for 
conducting inspections at uranium mills. 
Currently, there are nine professional 
full-time staff members assigned to 
perform uranium mill compliance 
functions. The three members from the 
Uranium Inspection Program are 
responsible for performing on-site 
inspections. Inspectors from the 
Regional Inspection Program who are 
assigned to the regions In which certain 
uranium recovery facilities are located 
assist the three members during 
inspections of tailings areas and the 
environment Also included in the 
uranium mill compliance program are 
three staff members from the Emergency 
Response Branch, an Administrator, and 
a Division Director. 

(3) Division of Environmental 
Programs. Two branches in the Division 
of Environmental Programs are directly 
responsible for environmental 
monitoring and sampling at uranium 
mills. The Facility Surveillance Branch 
is responsible for implementation of the 
environmental surveillance program 
around milling facilities. There are three 
qualified staff members in this Branch. 
The basic functions of the 
Environmental Assessment Branch is to 
coordinate and prepare the 
environmental assessment. Personnel in 
this Branch have expertise in the areas 
of geology, hydrology, soil mechanics, 
meterology, computer science, radiation 
health, and dose assessments. A 
breakdown by program and associated 
personnel directly involved in 
preparation of an environmental 
assessment are: the Ecological 
Evaluations Program (3 members), the 
Hydrological and Geotechnical Program 
(2 members), and the Engineering 
Program (3 members). Directly 
supporting the Bureau and coordinating 
with the Division of Environmental 
Programs is the Bureau of Laboratories 
which provides five full-time 


environmental chemists (radiochemists) 
to process environmental samples. 

b. Legal, Clerical, and Secretarial 
Support Three full-time attorneys and 
two legal secretaries in the 
Environmental Law Branch of the Texas 
Department of Health's Legal Division 
are assigned to the Bureau of Radiation 
Control They are responsible for 
providing legal assistance and advice on 
laws and relations, issuance of public 
notices, and conducting public hearings. 

c. Administrative Support Senate 
Bills 480 and 375 established an 18- 
member Radiation Advisory Board 
whose members are appointed by the 
Governor. The Board acts in an 
oversight capacity to the Bureau to 
review and evaluate State policy 
relating to radladon sources. It also 
provides technical advice on matters 
related to regulation of sources of 
radiation. Within the Bureau, each 
division is staffed by at least one full¬ 
time individual who is responsible for 
administrative functions. In addition, 
programs in the Office of Information, 
Education, and Administration also 
provide administrative support to the 
Radiation Control Bureau in the 
following areas: public information, 
coordination of training for Bureau staff, 
maintaining license registration files, 
and procurement of equipment and 
supplies. Assisting the Bureau in 
maintaining the budget and in collection 
of surety arrangements for uranium mills 
(required by relation) is the Financial 
Analysis Program. 

5. Functions to be Covered 

The State should develop procedures 
for licensing, inspection, and 
preparation of environmental 
assessments. 

Evaluation of an application for a 
uranium milling license is performed 
against appropriate State statutory and 
regulatory authority, and licensing 
guides. A list of NRG and State 
regulatory guides utilized in evaluating 
license applications has been furnished. 
The in-plant safety analysis and re\iew 
of the applicant's enviromental report 
are performed concurrently. 

In regard to the in-plant safety review, 
the Compliance and Inspection Division 
conducts a preliminary evaluation of the 
applicant's proposed facility, equipment, 
administrative procedures, radiation 
safety program, environmental 
monitoring program, and emergency 
procedures. Findings arc then forwarded 
to the Division of Licensing, Registration 
and Standards for consideration in the 
safety analysis report 

A procedural flow diagram for 
processing the environmental report 
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including interdivision coordination has 
been furnished. If the findings of the 
preliminary review are adequate, copies 
of the report are forwarded to outside 
State agencies for review and comment 
At the same time, the Division of 
Environmental Programs initiates 
preparation of the environmental 
assessment pursuant to the 
requirements of UMTRCA and State 
relation utilizing appropriate licensing 
guides. 

Inspections of all byproduct material 
licensees are conducted by Texas in 
accordance with general inspection 
procedures. These procedures, which 
are common to all routine inspections, 
have been supplemented by instructions 
specific to inspections at mills. 

Compliance and Inspection Division 
policy is to perform unannounced 
inspections. The functions of all State 
inspectors are to prepare for 
inspections, conduct on-site inspections, 
prepare a written report of the 
inspection, prepare enforcement letters, 
and review corrective actions. For 
uranium mill compliance functions, 
inspectors assigned to the uranium 
Inspection program, in cooperation with 
regional inspectors, are required to 
review and evaluate all aspects of mill 
operations and tailings control During 
these inspections, personnel utilize 
standard inspection forms supplemented 
by NRC inspection guides. Copies of 
forms and guides have been furnished 
with the proposal The frequency for 
conducting on-site uranium mill 
inspections is on an annual basis. 

An environmental sampling program 
which includes obtaining samples of 
groundwater, surface water, vegetation, 
soil, airi and processing of 
tliermoluminescent dosimeters (TLD) is 
also conducted by the uranium mill 
inspectors on a quarter basis. Results of 
inspection findings are submitted to the 
supervisory staff for appropriate 
technical consultation and review. 

Section 274o.(3Kc) of the Atomic 
Energy Act requires the State to prepare 
a written analysis of the impact on the 
environment with respect to uranium 
mill tailings from proposed operations. 
Sections 4 and 11 A. of the Texas 
Radiation Control Act. as amended, 
indicate that the Texas Radiation 
Control Agency will act as lead agency 
to independently prepare the 
environmental impact statement (EIS). 
Procedural requirements specific to 
preparing, coordination, organizing, and 
completing the EIS and issuance of 
specific licenses for uranium milling 
operations are contained either in the 
Act or recently adopted Part 43 of the 
Texas regulations. 


As a supplement to the reporting 
requirements required by regulations or 
license conditions, the State should 
require the licensee to submit in writing 
on a semi-annual schedule reports 
specifying the quantity of each of the 
principal radionuclides released to 
unrestricted areas in liquid and gaseous 
effluents from all pathways during the 
previous six months of operations. This 
data shall be reported in a manner that 
will permit the regulatory agency to 
confirm annual radiation doses to 
nearest individuals are within the 
requirements of 40 CFR Part lOa 
^'Environmental Radiation Protection 
Standards for Nuclear Power 
Operations,** 

As previously noted, the Facility 
Surveillance Branch is responsible for 
designing and implementing a routine 
environmental surveillance program 
around each uranium recovery facility 
and conducting any special 
environmental surveillance profect that 
may be needed. This Branch is also 
responsible for the operation of an 
environmental TLD monitoring system 
and verification of the licensee's 
environmental monitoring data. Dose 
assessments have been made at both 
conventional mills through utilization of 
computer models. The State’s 
confirmation of radiation doses to 
nearest receptors from the conventional 
mills are de term ined to be within the 
limits of 40 CFR Part 190. Due to the 
absence of yellowcake dryer circuits, 
environmental doses may be considered 
to be negligible from In-situ uranium 
recovery operations. 

61 Instrumentation 

The State should have available both 
field and laboratory Instrumentation 
sufficient to ensure the licensee’s control 
of materials and to validate the 
licensee's measurements. 

The Bureau of Radiation Control has 
utilized a portion of funds authorized 
under its UMTRCA grant to purcahse 
field equipment for monitoring and 
surveillance purposes. The list 
submitted in the proposal shows 
radiation detection instruments and 
environmental sampling capability of 
equipment available at the Bureau's 
headquarters and regional offices. A 
separate list of instruments each 
inspector uses in the field to conduct 
radiation surveys for identification of 
alpha, beta and gamma emitting 
isotopes, and equipment for sampling 
environmental media in and around 
milling facilities has also been included. 
Essential equipment has been 
duplicated and ensures full-time 
availability of appropriate 
instrumentation and equipment for 


inspection purposes. Detection 
capabilities of equipment include 
identification and analysis of alpha, 
beta and gamma emitters in the uranium 
decay chain (including Pb-210. Rn-'222. 
RA-228. Th-230. and U-238) in solids, 
liquids, and gases. Commonly analyzed 
sample media includes smear samples, 
soil, water, vegetation, milk, and filter 
media. 

All radiation instrumentation Is 
calibrated within the Bureau according 
to written procedures. Standard 
radiation sources traceable to the U.S. 
National Bureau of Standards are used 
for calibration. In addition to internal 
quality control/quality assurance 
procedures, the Bureau of Laboratories 
also participates in the Uisl. 
Environmental Protection Agency's 
Inter-Laboratory CJuality Assurance 
Program- 

Supplementing the radiochemical 
analyses, the Bureau of Laboratories can 
also provide standard chemical analysis 
for trace elements, inorganics, organics, 
etc. As the primary laboratory for water 
analysis under contract from the Texas 
Department of Water Resources, the 
Bureau of Laboratories conducts 
analyses of all water samples for the 
State required under U.S. Environmental 
Protection Agency regulations. 

7. Conclusion 

Based upon the foregoing, the NRC 
staff concludes that the State of Texas 
has met the criteria for an amended 
agreement. 

in. Ameodment to Agremneol Between the 
United States Nuclear Regulatory 
Commission and the State of Texas for 
Discontinuaoca of Cartain Commission 
Regulatory Authority and Responsibility 
Within the Stale Pursuant to Sactioo 274 of 
the Atomic Energy Act of 1954. as Amended 

Whereas, the United States Atomic Energy 
Commission* (herinafter referred to at the 
Commission) entered into an Agreement 
(hereinafter referred to as the Agreement of 
january la 1963) with the State of Texas 
under section 274 of the Atomic Enetgy Act of 
1964, as amended (hereinafter referred to as 
the Act), which Agreement became effective 
on Mardi 1.1963. end provided for 
discontinuance of the regulatory authority of 
the Commission within the State under 
Chapters 6,7. and 6, and section 101 of the 
Act with respect to byproduct materials as 
defined in section 11e.(1) of the Act. source 
materials, and special nuclear materials in 
quantities not sufficient to form a critical 
mass; and 

Whereas, it is necessary to enter into this 
amendment In order to implement new 


* Under the provisione of the Energy 
Reotganisatloo Ad of 1974. the regulslory funcUoni 

fonneriy carried oot by the Atomic Exwtgy 
Coramlitioo are not carried out by the Nuclear 
Ragulatory Commisffan m of fanuary tt. 197S. 
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rt'quirements of section 274 of the Act which 
become fully effective on November S. 1961: 
and 

Wherees, the Commisaioo found on 

that the program of the State for the 
rr^ulatioQ of mateiiaU covered by this 
<i{T)cndinent it In accordance with the 
requirements of section 274o. of the Act and 
in all other respects compatible with the 
CommisslOfi's program for the regulation of 
such materials and Is adequate to protect the 
public health and safety; and 

VMiereas, this amendment Is entered into 
pursuant to the provisions of the Atomic 
Energy Act of t9S4. as amended: 

Now. Therefore. It is hereby agreed 
between the Commission and the Governor 
of (he State, acting on behalf of the State, as 
follows: 

Section 1. Article I of the Agreement of 
lanuarv 10.1963. Is amended by adding '"as 
deHned in section 11e.(l) of the Act:** after 
the words **byproduct materials** in 
p iragraph A., by redesignating paramphs 8. 
and C. as paragraphs C. and D.. and oy 
irutertiog the following new paragraph 
immeduitely after paragraph A.: 

"B. Dyprcduct materials as defined in 
section 11e.(2) of the Act:**. 

SecUoQ 2. Article 11 of the Agreement of 
jiinuary 10.1963. is amended by inserting 
-A** before the words ‘This Agreement.** by 
rt deslgnallna paragraphs A. throuj^ D. as 
s ^paragraphs 1. throu^ 4.. and by adding 
the following at the end thereof: 

"B. Notsvithstanding this Agreement, the 
Commission retains the following authorities 
p4>rtaining to byproduct materials as defined 
in section lle.(2) of the Act 

‘*1. Prior to the termination of a State 
lii;ense for such byproduct material or for 
any activity that results tn the production of 
sudi material the Commission shall have 

m. ide a determination that all applicable 
Ktiindards and requirements pertaining to 
such material hove been met. 

"2. The Commission reserves the authority 
to establish minimum standards governing 
roilamatiofi, long term surveillance or 

n. iiintcnanoe. and ownership of such 
byproduct material Such reserved authority 
includes: 

"a. The outhority to establish terms and 
((editions as the Commission determines 
necessary to assure that prior to termination 
of any license for such byproduct material or 
for any activity that results in the production 
of such material, the licensee shall comply 
with decontamination, decommissioning, and 
reclamation standards prescribed by the 
Commission: and with ownership 
n quiremeala for such materials and its 
fiisposal site: 

“b. The authority to require that prior to 
termination of any license for such byproduct 
material or for any activity that results in the 
pfoducUoo of such material title to such 
byproduct material and its disposal site be 
transferred to the United States or the State 
at the option of the State (provided such 
option is exercised prior to termination of the 
itcense); 

‘*c. The authority to permit use of surface or 
Biibsurface estates, or Doth, of the Land 
transferred to the United States or the State 
parsuanl to subparagraph B.2.b. of this 
Article; 


**d. The authority to require the Secretary 
of the Department of Energy, other Federal 
agency, or State, whichever has custody of 
such byproduct material and Its disposal site, 
to undertake such monitoring, maintenance, 
and emergency measures os are necessary to 
protect the public health and safety, and 
other actions as the Commission deems 
necessary; and 
**6. The authority to enter Into 
arrangements as may be appropriate to 
assure Federal long term surveillance or 
maintenance of su^ byproduct material and 
its disposal site on land held in trust by the 
United States for any Indian tribe or land 
owned by an Indian tribe and subject to a 
restriction against alienation imposed by the 
United States.**. 

Section 3. Article 111 of the Agreement of 
fanuary 10,1963, Is amended by inserting 
**olherwise licensable by the State under 
Article 1 of this Agreement** after the words 
**spedal nuclear material** 

Section 4. Article VU of the Agreement of 
fanuary 10.1963, is amended by inserting **all 
or part of* after the words **tennlnate or 
suspend,** by inserting **(1)** after the words 
“finds thal** and by adding at the end before 
the period the following: 

**• or (2) the State has not complied with 
one or more of the requirements of section 
274 of the Act. The Commission shall 
periodically review this Agreement and 
actions taken by the State uHder this 
Agreement to ensure compliance with the 
provisions of section 274 of the Act.'*. 

Section S. Article VUI of the Agreement of 
January 10.1903, Is amended by redesignating 
It Article DC and by inserting a new Article 
VIII as follows: 

“In the Uconsing and regulation of 
b>'product material as defined in section lie. 
(2) of the Acl or of any activity which results 
in production of such material the State shall 
comply %vith the provisions of section 274o. of 
the Act. If. In such licensing and regulation, 
the State requires financial surety 
arrangements for the reclamation of long term 
surveillance or maintenance of such material 
**A. The total amount of funds the State 
collects for such purposes shall be 
transferred to the United States if custody of 
such material and its disposal site Is 
transferred to the United States upon 
termination of the State license for such 
material or any activity which results in the 
production of such material. Such funds 
include, but are not limited to. sums collected 
for long term surveillance or maintenance. 
Such funds do not. however, include monies 
held as surety where no default has occurred 
and the reclamation or other bonded activity 
has been porformod: and 
“B. Such State surety or other financial 
requirements must be sufRclent to ensure 
compliance with those standards established 
by the Commission pertaining tp bonds, 
sureties, and financia] arrangements to 
ensure adequate reclamation and long term 
management of such byproduct material and 
its disposal site.**. 

This amendment shall become effective 
on 

Done at Austin. Stale of Texas, in 
triplicate, this day of 198 . 


For the State of Texas. 

William P. Clements, Jr., 

CoiTmor, 

Done at Washington. District of Columbia, 
in triplicate, this day of 198 . 

For the United States Nuclear Regulatory 
Commission. 

Nunzio f. Palladino. 

Chairman, 

Dated at Bethesda. Mar>iand. this 2nd day 
of December. 1961. 

For the United States Nuclear Regulatory 
Commission. 

C. Wnyna Kerr. 

Director, Office of State Frogroms, 

(Fit Doc^ tl-istrs FOed SOS MnJ 

SaXIMO COOC 7MS^(-4I 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 12066; 612-4766) 

C.C.B., Inc.; Filing of Application 

December 9.1961. 

In the matter of C.CJB., Inc., c/o 
Central Bank of Denver, 1515 Arapahoe 
Streel P.O. Box 5548, T.A., Denver, 
Colorado 80292 (812-4760). 

Notice is hereby given that C.CJ8.. Inc. 
("Applicant*'), a Colorado corporation, 
filed an application on November 17, 

1980. and amendments thereto on May 1, 

1981, and June 26,1961 for an order of 
the Commission pursuant to Section 
3(b)(2) of the Investment Company Act 
of 1940 ("Act") declaring that Applicant 
Is not an investment company within the 
meaning of the Act. or. alternatively, for 
an order pursuant to Section 0(c) of the 
Act exempting Applicant from all 
provisions of the Act. All interested 
persons are referred to the application 
on file with the Commission for a 
statement of the representations 
contained therein, which are 
summarized below. 

Applicant states that it was formed 
for the purpose of serving as the sole 
general partner of Central Colorado 
Company (a Colorado limited 
partnership) (the "Partnership"), which, 
in turn, was organized for the purpose of 
acquiring 100 percent of the capital 
stodc of Central Bancorporation Inc. 
("Central Bancorporation"). a bank 
holding company which is primarily 
engaged in the business of operating 
twelve commercial banks (the "Banks") 
located in Colorado. Applicant further 
states that Central Bancorporation also 
owns all of the stock of several bank 
real estate companies, an agricultural 
credit company, and an Industrial bank 
chartered under Colorado law in 1980 
("Bank-Related Companies"). 
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According to the applicatioa the 
formation of Applicant and the 
Partnership and the acquisition of 
Central Bancorporation by the 
Partnership was carried out pursuant to 
a divestiture plan (“Plan’*) of DIL 
Baldwin Company (“Baidwin"). 
Applicant states that the Plan was 
developed by Bald%vin and its corporate 
parent. Baldwin^Unlted Corporation 
(“Baldwin-United"), in order to satisfy 
the requirements of the Bank Holding 
company Act of 1956. as amended 
(“Bank Holding Company Act"), and a 
commitment bv Baldwin to the Board of 
Governors of the Federal Reserve 
System that it would divest itself of the 
Banks on or before December 31,1980. 
Applicant further staters that prior to the 
divestiture of the Banks. Baldwin-United 
and Baldwin, its 90 percent owned 
subsidiary, were bank holding 
companies subject to the Bank Ifolding 
Company Act. According to the 
application, in order to comply with the 
1970 amendments to the Bank Holding 
Company Act. Baldwin was required to 
choose between divesting itself of either 
the Banks or its non-banking 
subsidiaries. 

Applicant states that in order to 
accomplish the divestiture the Plan 
provided for the sale by the Applicant of 
220.000 shares of its common stock for 
an aggnrgate price of $3300XXI0 to its 
directors and proposed directors and to 
employees of the Banks during 
Dircember, 1980. pursuant to a public 
offering made under the Securities Act 
of 1933. In addition, the Applicant 
reserved 20,000 shares of its conunon 
stock for sale to three individuals who 
became directors of the Applicant in 
May. 1981, for an aggregate price of 
$330,000. According to the application, 
the Plan also provides for the sale by 
Baldwin-United to a group of 
institutional and individual investors 
(“Investors") of $180,000,000 in Series A. 
Scries B-1 and Series B-2 senior 
debentures with warrants attached 
pursuant to a private placement during 
1981. $40,000,000 of the debentures 
remain unsold but will be sold prior to 
the end of 1981. In addition, the Plan 
provided for the purchase of 4.8 million 
units of a Class 1 limited partnership 
Interest of the Partnership by the 
Investors for an aggregate price of 
$4,800,000. Applicant states that each 
Investor purchased a minimum of $1 
million in debentures and the Class 1 
limited partnership interest According 
to the application, the Plan provided for 
the capitalization of the Partnership 
ihrou^ (i) contribution by Applicant of 
substantially all the proceeds of its 
common sto^ offering in exchange for 


the sole general partnership interest: (ii) 
the sale of $4.8 million of the Class 1 
limited partnership interests to the 
Investors; and (iii) the contribution by 
Baldwin of the stock of Central 
Bancorporation owned by it In exchange 
for Class 2 limited partnership interest 
in the Partnership. Applicant states that 
the value of the Ck^ntral Bancorporation 
stock owned by Baldwin was 
approximately $101,OCX),000. Applicant 
fuller states that the Classl limited 
partners under the Uniform Limited 
Partnership Act of Colorado but that the 
Class 2 limited partnership interest of 
Baldwin entitles it to receive only its 
proportionate share of Partnership 
income and distributions, to review the 
Partnership books and records, and to 
receive its proportionate distribution on 
dissolution. 

As noted above, the Series A and 
Series B debentures have warrants 
attached. Applicant states that the 
Series A warrants grant the holders 
thereof the right to purchase, on a pro 
rata basis, the Class 2 limited 
partnership interest of Baldwin. 
Applicant further states that the Series B 
warrants give their holders the right to 
purchase on a pro rata basis from the 
Partnership new Class 1 limited 
partnership interests represented by 
Partnership units. According to the 
application, the Class 1 limited 
partnership interest issuable upon 
exercise of the Series B warrants may 
be exchanged for common stock of the 
Appbeant and. thus, represent potential 
control of the Applicant. Applicant 
points out. however, that because of the 
high cost of exercising a Series B 
warrant it is unlikely a signlBcant 
number of such warrants will be 
exercised. 

Section 3(a)(1) of the Act defines an 
investment company to Include any 
issuer which is or holds itself out as 
being engaged primarily, or proposes to 
engage primarily, in the business of 
investing, reinvesting or trading in 
securities. 

Section 3(aK3) of the Act provides. In 
pertinent pari, that an issuer which "is 
engaged or proposes to engage in the 
business of investing, reinvesting, 
owning, holding, or trading in securities, 
and owns or proposes to acquire 
investment securities having a value 
exceeding 40 per centum of the value of 
such issuer's total assets (exclusive of 
Covemment securities and cash items) 
on an unconsolidated basis" is an 
investment company. 

Applicant slates that the general 
partnership interest acquired by it could 
be deemed a "security" within the 
meaning of Section 2(a}(36] of the Act. 


and accordingly that it could be 
characterized as owning and holding 
those securities, and. thus, could come 
within the defmition of an investment 
company contained m Sections 3(a)(1) 
and 3(aK3) of the Act 

Section 3(b)(2) of the Ac t provides. In 
pertinent part, that nutv%iihslancling the 
deflnition of investment company 
contained in Section 3(aU3) of the Act, 
an Issuer is not an investment company 
if the Commission, upon application by 
such issuer, finds and by order declares 
it to be primarily engn^ted in a business 
other than that of investing, reinvesting, 
owning, holding, or trading in securities. 

Because Applicant states that the 
general partnership interest acquired by 
it may be deemed a sorurity and thus 
Applicant might be deemed an 
investment company subject to the Act. 
Applicant requests order pursuant to 
Section 3(b)(2) of lha Act declaring that 
it is not an investment company. 
Applicant argues that substantially all 
its assets will be invested in the 
Partnership which, m turn, must have 
Central BancorporaUun ^s an 80 
percent-owned subskliao' ^1 times. 
Therefore. Applicant asserts that it is 
primarily engaged In the business of 
banking rather than In the business of 
investing, reinvesting, owning, holding 
or trading in sccuribes. 

Section 0(c) of the Act provides. In 
part, that the Commission, by order 
upon application may conditionally or 
unconditionally exempt any person, 
security, or transaction, or any class or 
classes of persons, securities, or 
transactions, from any provision or 
provisions of the Act or of any rule or 
regulation thereunder, if and to the 
extent that such exemption is necessary 
or appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

Applicant, alternatively, requests an 
order pursuant to section 6(c) of the Act 
exempting it from all provisions of the 
Act Applicant asserts that it does not 
have the structure, functions or 
objectives of a traditional investment 
company and that therefore the 
application of the requirements of the 
Act to Applicant would be burdensome 
and unnecessary. Applicant further 
asserts that many of the potential 
abuses and conflicts peculiar to 
Investment companies will not be 
present in its situation. In this regard 
Applicant states that neither it nor the 
Partnership will (11 receive an 
investment management fee: (2] employ 
or pay an investment adviser, (3) pay 
brokerage fees as a matter of course; (4) 
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purchase property or securities from 
affiliates, other than exchanging Qass 1 
limited partnership interests for shares 
of Applicant; or (5) exercise any 
significant investment discretion over 
the assets of, and investors' 
contributiona to. Applicant or the 
Partnership. 

Applicant notes that under the 
PartMTship Agreement (i) substantially 
all of Applicant's assets will have to be 
invested in the general partnership 
interest of the Partnership, (ii) that the 
Partnership, in turn, must invest 
substantially all of Its assets in Central 
BancorporatJon. which must always 
remain at least an &0% owned 
subsidiary of the Partnership, and (Hi) 
that Applicant cannot permit Central 
Bancorporation to sell or exchange the 
Banks for other assets except in 
carefully defined situations. Applicant 
argues that persons who have invested 
in the Partnership and Applicant have 
acquired interests in the Banks over 
time, and that they have received full 
and adequate information to enable 
them to evaluate the merits and risks of 
their investment In the Banks through 
the entities esUblished under the Plan. 
Applicant contends that such persons 
have consciously invested their money 
In active operating companies and not 
delivered it to persons who offer to 
produce attractive returns on Invested 
funds through discretionary 
management as is the case with 
traditional investment companies 
regulated by the Act Applicant 
emphasixes that the investors in the 
Partnership are all sophisticated persons 
who have been required to invest a 
minimum of $1,000,000 in a private 
placement of the debentures* warrants, 
end Class 1 limited partnership 
Interests. According to Applicant, those 
investors have received full disclosure 
conoGping the securities in which they 
have invested and have had the 
opportunity to have such securities 
analyzed by their attorneys, 
accountants, and advisers. Applicant 
notes that the only other persons who 
have been permitted to invest in 
Applicant are its directors and proposed 
directors and the employees of the 
Banks, who purchased their shares 
pursuant to an offering registered under 
the Securities Act of 1933 and who 
invested in the business of the Banks in 
which they and the Partnership arc 
actually involved 

Since the potential abuses, conflicts 
and misuse of investment discretion, 
peculiar to investment companies does 
not exist in Applicant's situation and 
since persons investing in Applicant, the 


PartnerAilp, and Central Bancorporation 
have done so with full knowledge and 
acquiescence In the interrelationships 
between those entities. Applicant argues 
that such persons do not the 
protection of the Act Applicant further 
contends that compliance with the 
provisions of the Act would produce a 
hardship and burden upon Applicant 
ivithout producing any benefits to the 
investing public. Applicant finally 
submits that it is appropriate in the 
public interest and consistent with the 
protection of investors and the purposes 
fairly intended by the policy and 
provisions of the Act for the 
Commission to enter an order exempting 
Applicant from all of the provisions of 
the Act for the reasons that (1) 

Applicant has no substantial investment 
discretion, (2) Applicant is so restricted 
in its activities that there will be little or 
no opportunity for the abuses or 
conflicts of interests which the Act is 
designed to curb, (3) the overall nature 
of an investment tn Applicant's stock 
vis^a-vis the divestiture has been fully 
disclosed to investors in a registered 
offering, and (4) investors in Applicant 
do not need the protection afforded by 
the Act to investors in traditional 
investment companies. 

Applicant has agreed that any order 
granted by the Commission on its 
application may be subject to the 
follo%ving conditions; 

(1) Applicant will remain as the 
general partner of the Partnership. 

(2) Applicant %v{ll engage in no 
business other than managing the 
Partnership, the operating subsidiaries 
thereof, and any business operation of 
the Partnership permitted bank holding 
companies under the Bank Holding 
Company Act 

(3) The Partnership will continue to 
have at least 00 percent of its assets 
invested in a combination of Central 
Bancorporation equity securities and 
assets used in businesses directly 
operated and controlled by the 
Partnership which are permitted bank 
holding companies under the Bank 
Holding Company Act 

(4) Central Bancorporation will 
continue to have a niinimum of 80 
percent of its voting securities owned by 
the Partnership. 

(5) Central Bancorporation will 
continue to be engaged primarily in 
banking and bank-related businesses 
through majority-owned subsidiaries. 

(6) Applicant will not invest in any 
Securities other than Partnership 
interests. Government securities and 
cash. 

(7) In the event federal law should 


ever be changed or amended to permit 
banks or bank holding companies to 
engage in the businesses permitted 
investment companies under the Act, 
Applicant will file an amendment to its 
application which shall be for the 
purpose of enabling the Commission to 
review Applicant's status under the new 
law to determine whether Applicant's 
exemption pursuant to Section 6(c) 
under the Act should be continued or 
terminated. 

Notice is further given that any 
interested person may. not late ^an 
lanuary 4 . 1962, at 5:30 p.m., submit to 
the Commission in writing a request for 
a hearing on the appHcadon 
accompanied by a statement as to the 
nature of his or her interest the reasons 
for such request and the issues, if any, 
or fact or law proposed to be 
controverted, or he may request that he 
be notified if the Commission shall order 
a hearing thereon. Any such 
communication should be addressed: 
Secretary, Securities and Exchange 
Commission, Washington, D.C 20549. A 
copy of such request ^all be served 
personally or by mail upon Applicant at 
the address stated above. Proof of such 
service (by affidavit or, in the case of an 
attomey-aMaw, by certificate) shall be 
tiled contemporaneously with the 
request As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
under the Act an order disposing of the 
application herein will be issued as of 
course following said date unless the 
Commission thereafter orders a hearing 
upon request or upon the Commission's 
own motion. Persons who request a 
bearing, or advice as whether a hearing 
Is ordered, will receive any notices and 
orders issued in this matter indudlng the 
date of the hearing (if order) and any 
postponements thereof. 

For the CoaifniMion. by the Division of 
Investmtol Managenent punuanl to 
delegated authority. 

George A Fltzainunoiia, 

SecretoryL 

(FR OaflL tl-jaeia PM ta-tVtl: MS aiBl 
eiLUMQ coos •atSSMI 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Determination Regarding Investigation 
No. 337-TA-90; Certain Aidesa Paint 
Spray Pumps and Components 
Thereof ^ 

On November 4.1981, the United 
States International Trade Commission 
(the Commission) found a violation of 
section 337 of the Tariff Act of 1930 in 
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the importation into the United States of 
certain airless paint spray piimps, 
manufactured by Larius DiCastagna and 
C. S.N.C, Ltd., of Lecco, Italy, which 
were held to Infringe claims of three U.S. 
Letters Patent thereby causing 
substantial injury to an efficiently and 
economically operated domestic 
industry. An order was issued excluding 
the articles in question from importation 
into the United States. 

Under section 337(g). the President 
may disapprove the determination of the 
Commission for policy reasons within 
sixty days of the date following receipt 
of the determination and record. 
Disapproval by the President would 
cause the determination and order of the 
Commission to be without force or 
effect The President also may approve 
the determination expressly making it 
final on the date the Commission 
receives notice, or he may take no 
action, allowing the order to become 
final following the sixty day period 
provided for review. 

Interested parties are Invited to 
submit comments concerning foreign or 
domestic policy issues which should be 
considered by the President in making 
his decision regarding the case. Parlies 
submitting comments regarding 
domestic policy issues should refer to 
the portion of the Commission record in 
which information or comment 
concerning that issue was presented. If 
no presentation of the domestic policy 
issue being raised was made to the 
Commission, the interested party should 
include justification for having failed to 
make such a presentation. The Trade 
Representative will be reluctant to 
review comments concerning domestic 
policy issues not included in the 
Commissions proceeding, absent 
adequate justification for the failure of 
the interested party to present the Issue 
before the Commission. Because foreign 
policy issues are considered only during 
the Presidential review, interested 
parties need not refer to the Commission 
record to submit comments based upon 
foreign policy. 

Comments submitted should not be 
longer than 15 double spaced, letter 
sized pages, including attachments. The 
original and 19 copies of the submission 
should be delivered no later than close 
of business Thursday, December 24. 

19ai. to the Secretary, Trade Policy Staff 
Committee, 600 17th St., NW., 
Washington, D.C. 20506. Interested 
parties may obtain copies of the 
comments submitted and answering 
comments will be accepted until the 
close of business Thursday. December 


31,1981. For further Information call 
Alice Zalik 395-3432. 

Frederick L. Mootgomery, 

Chairman, Trade Policy Staff Commitiee. 
(fa Doc tt-ssTss ru«a i2>i4-4t4 sm 
BIUINQ COOC Stt0-ai-4l 


DEPARTMENT OF THE TREASURY 
Cuatomt Service 
[JJD. 81-304] 

Veasels In Foreign and Domestic 
Trades; Fee Schedule for Vessel 
Services 

aoehcy: U.S.. Customs Service, 

Treasury. 

ACnON: General notice. 

summary: The **Customs Procedural 
Reform and Simplification Act of 1978” 
repealed several statutes under which 
Customs charged and collected fees for 
specific services provided to vessels by 
Customs officers. That Act authorized 
the Secretary of the Treasury to 
establish a new schedule of fees to 
return to the Government the 
approximate costs of the service 
provided. This document sets forth the 
revised schedule of fees to be charged 
and collected for 1982 for the specified 
services. 

EFFECTIVE DATE: January 1,1982. 

FOR FURTHER INFORMATION CONTACT! 
Jerry Laderberg. Carriers, Drawback and 
Bonds Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., 
Washington. D.C. 20229 (202-566-5706). 
SUPPLEMENTARY INFORMATION: 

Background 

Pub. L 95-410. the ''Customs 
Procedural Reform and Simplification 
Act of 1978.” approved October 3.1978 
(the "Act”), repealed sections 2654. 4381. 
4382, and 4383 of the Revised Statutes of 
the United States (19 U.S.C. 58; 46 U.S.C 
329. 330, and 333). the statutory 
authority under which Customs had 
been charging and collecting fees for 
specific services provided to vessels by 
Customs officers. 

Because these "Navigation Fees.” 
which are set forth in i 4.96(a]. Customs 
Regulations (19 CFR 4.98(a)), did not 
cover the costs of providing the services, 
section 214 of the Act authorized the 
Secretary of the Treasury to establish a 
new schedule of fees to be charged and 
collected for furnishing these services. 
The fees arc to be consistent with 
section 501 of the Independent Offices 
Appropriation Act. 1952 (31 U.S.C 463a). 
the so-called "User Charges Statute,” 
which provides that the costs of specific 


services for private Interests shall be 
reimbursed to the Government. 

By Treasury Decision 89-25, published 
in the Federal Register on January 18, 
1980 (45 FR 3570), Customs established a 
fee schedule to used for 1980, and 
amended section 4.98(a). Customs 
Regulations, to provide that a revised 
fee schedule will be published in the 
Federal Registar and Customs Bulletin 
in December of each year setting forth a 
revised schedule of navigation fees for 
the specified vessel services to be 
performed during the following year. 

The revised fee schedule is to reflect 
changes In the rate of compensation 
paid to the Customs officer performing 
the service. The fees are to be calculated 
in accordance with §{ 19.5(b) and 
24.17(d). Customs Regulations (19 CFR 
19.5(b), 24.17(d)). and based upon the 
amount of time the average service 
requires of a Customs ofBcer in the fifth 
step of CS-9. 

Because of the Federal pay increase 
which became effective October 4.1981, 
it is necessary for Customs to revise the 
schedule of fees for 1982 to take into 
account this increased cost in 
accordance with § 4.98(a), Customs 
Regulations. The hourly rate utilized is 
$14.53, thereby reflecting the change in 
the rate of compensation paid to a 
Customs officer in the fifth step of GS-9 
performing the service. The fees have 
been rounded off to the nearest tenth of 
a dollar. 

Acdoo 

The following revised schedule of 
navigation fees shall be effective during 
1982: 



(R.S. 251. as amended, section 501,65 Slat 
290. 02 Slat 888 (10 U.S.C 66. 31 U.S.C 483a. 
Pub. L 95-410)) 

Drafting Information 

l*he principal author of this document 
was Charles D. Ressin, Regulations 
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Control Branch. Office of Regulations 
and Rulings. U.S. Customs Service. 
However, personnel from other Customs 
offices participated in its development. 
GaoifS C Corcoraa |r.. 

Acting Commissioner of Customs, 

Approved* December 7.1081. 

}oliB M. Walker, 

Assistant Secretary of the Trecsvry. 

(rs OofLavueoi FM 12-14-ai; a45 aai 

BiUJMQ coot ai«-22-M 


Office of the Secretary 

IDept Circular RubHc Debt Series No. SO- 
81 ) 

Treasury Notes of December 31.1985; 
Serfee K-1985 

Dvcemher 10.1981. 

1. Invitation for Tenders 

1.1 The Secretary of the Treasury, 
under the authority of the Second 
Liberty Bond Act. as amended invites 
ti!nders for approximately $3.250,00aQ00 
of United States securities, designated 
1 roasury Notes of December 31,1965, 
Series K'1985 (CUSIP Na 912827 MS 8). 
The securities will be sold at auction, 
with bidding on the basis of yield 
Payment will be required cl the price 
equivalent of the bid yield of ea^ 
accepted tender. The interest rate on the 
securities and the price equivalent of 
each accepted bid will be determined in 
the manner described below. Additional 
rimounU of these securities may be 
issued to Government accounts and 
Federal Reserve Banks for their own 
account in exchange for maturing 
Treasury securities. Additional amounts 
of the new securities may also be issued 
at the average price to Federal Reserve 
Banks, as agents br foreign and 
inlcmational monetary authorities, to 
the extent that the aggregate amount of 
tenders for such accounts exceeds the 
^^^sregate amount of maturing securities 
held by them. 

2. Description of Securities 

2.1. The securities will be dated 
December 31.1961, and will bear 
interest from that date, payable on a 
semiannual basis on June 3(k 1982. and 
each subsequent 6 months on December 
31, and )une 30 until the principal 
becomes payable. They will mature 
December 31,1985, and will not be 
subject to call for redemption prior to 
maturity. In the event an interest 
payment date or the maturity data is a 
Saturday. Sunday, or other nonbusiness 
day. the interest or principal is payaUe 
on the next-succeeding business day. 


2.2. The income derived from the 
securities is subject to all taxes imposed 
under the Internal Revenue Code of 
1954, The securities are subject to estate, 
inheritance, gift, or other excise taxes, 
whether Federal or State, but are 
exempt from all taxation now or 
hereafter imposed on the principal or 
interest thereof by any State, any 
possession of the United States, or any 
local taxing authority. 

2.3. The securities will be acceptable 
to secure deposits of public monies. 

They will not be acceptable in payment 
of taxes. 

2.4. Bearer securities with interest 
coupons atladied. and securitiea 
registered as to principal and interest, 
will be issued in denominations of 
$1.00a $5,000. $10,000. $ 100.0001 and 
Sl.OOO.OOOi Book-entry securities will be 
available to eligible bidders in multiples 
of those amounts. Interchanges of 
securities of different denominations 
and of coupon, registered, end book- 
entry securities, and the transfer of 
registered securities will be permitted. 

2.5. The Department of the Treasury's 
general regulations governing United 
States securities apply to the securities 
offered in this circular. These general 
regulations include those currently in 
effect, as well as those that may 
issued at a later date. 

3. Sale Procedures 

3.1. Tenders will be received at 
Federal Reserve Banks and Brenches 
and at the Bureau of the Public Debt. 
Washington. D.C 20226, up to 1:30 pjn.. 
Eastern Standard time, Tuesday. 
December 22,1981. Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Monday, December 21.1981, 

3JL Each tender must state the face 
amount of securities bid for. The 
minimum bid is iiJOOO. and larger bids 
must be in multiples of that •mnimi. 
Competitive tenders must also show the 
yield desired expressed in terms of an 
annual yield with two decimals, e.g.. 
7.11%. Common fractions may not be 
used Noncompetitive tenders must 
show the term "noncompetitive'* on the 
tender form in lieu of a specified yield 
No bidder may submit more than one 
noncompetitive tender, and the amount 
may not exceed $1,000,000. 

3.3. Commercial benks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for l^s purpose are defined as 
dealers who make primary markets in 
Government securities and report daily 
to the Federal Reserve Bank of New 
York their positions in and borrowings 
on such securities, may submit tenders 
for account of customers if the names of 


the customers and the amount for each 
customer are furnished. Others are only 
permitted to submit tenders for their 
own account. 

3.4. Tenders will be received without 
deposit for their own account from 
commercial banks and other banking 
institutions: primary dealers, as defined 
above; Federally-insured savings and 
loan associations; States, pnd their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; Federal 
Reserve Banks: and Government 
accounts. Tenders from others must be 
accompanied by full payment for the 
amount of securities applied for (in the 
form of cash, maturing Treasury 
securities, or readily collectible checks), 
or by a payment guarantee of 5 percent 
of the face amount applied for, from a 
commerical bank or a primary dealer. 

3.5. Immediately after the eJosing 
hour, tenders will be opened, followed 
by a public announcement of the amount 
and ]Held range of accepted bids. 

Subject to the reservations expressed in 
Section 4, noncompetitive tenders will 
be accepted in full and then competitive 
tenders will be accepted, starting with 
those at the lowest yields, ihrou^ 
successively higher yields to the extent 
required to attain the amount offerad. 
Tenders at the highest accepted yield 
will be prorated if necessary. After the 
determUmtion is made as to which 
tenders are accepted, a coupon rate will 
he established, on the basis of a of 

one percent increment, which results in 
an equivalent average accepted price 
close to lOCkOOO and a lowest accepted 
price above the original issue discount 
limit of 99i)00. That rate of interest will 
be paid 00 all of the securities. Based on 
such interest rale, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid 
Those submittij^ noncompetitive 
tenders will pay the price equivalent to 
tha weighted average yield of accepted 
competitive tenders. Price calculations 
will be carred to three decimal places on 
the basis of price per hundred. e.g.. 
99.923. and the determinations of the 
Secretary of the Treasury shsll be finsL 
If the amount of Doncompetitive tenders 
received would absorb ail or most of the 
offering, competitive tenders will be 
accept^ in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Government 
accounts snd Pisderml Reserve Banks 
will be accepted at the price equivalent 
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to the weighted average yield of 
accepted competitive tenders. 

3.6. Competitive bidders will be 
advised of the acceptance or rejection of 
their tenders. Those submitting 
noncompetitive tenders will only be 
notified if the tender is not accepted in 
full, or when the price is over par. 

4. Reservations 

4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of securities specified in Section 
1. and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in Ihe public interest. The ^cretary's 
action under this Section if final. 

5. Payment and Delivery 

5.1. Settlement for allotted securities 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted, ^ttlement on securities 
allotted to institutional investors and to 
others whose tenders are accompanied 
by a payment guarantee as provided in 
Section 3.4., must be made or completed 
on or before Tliursday, December 31, 
1981. Payment in full must accompany 
tenders submitted by all other investors. 
Payment must be in cash: in other funds 
immediately available to the Treasury: 
in Treasury bills, notes, or bonds (with 
all coupons detached) maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by che^ drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutionol investors no 
later than Tuesday, December 29,1981. 
When payment has been submitted with 
the tender and the purchase price of 
allotted securities is over par. settlement 
for the premium must be completed 
timely, as specified in the preceding 
sentence. When payment has been 
submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. Payment 
will not be considered complete where 
registered securities are requested if the 
appropriate identifying number as 
requii^ on tax returns and other 
documents submitted to the internal 
Revenue Service (an individual's social 
security number or an employer 
identification number) is not furnished. 
When payment is made in securities, a 
cash adjustment will be made to or 
required of the bidder for any difference 
between the face amount of securities 
presented and the amount payable on 
the securities allotted. 


5.2. in every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the face 
amount of securities allotted, shall, at 
the discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered securities tendered in 
payment for allotted securities are not 
required to be assigned If the new 
securities are to be registered in ihe 
same names and forms as appear in the 
registrations or assignments of the 
securities surrender^. When the new 
securities are to be registered in names 
and forms different from those in the 
inscriptions or assignments of the 
securities presented, the assignment 
should be to 'The Secretary of the 
Treasury for (securities offered by this 
circular) in the name of (name and 
taxpayer identifying number).** If new 
securities in coupon form are desired, 
the assignment should be to 'The 
Secretary of the Treasury for coupon 
(securities offered by this circular) to be 
delivered to (name and address)." 
Specific instructions for the issuance 
and delivery of the new securities, 
signed by the owner or authorized 
representative, must accompany the 
securities presented. Securities tendered 
in payment should be surrendered to the 
Federal Reserve Bank or Branch or to 
the Bureau of the Public Debt, 
Washington. D.C 20226. The securities 
must be delivered at the expense and 
risk of the holder. 

5.4. If bearer securities are not ready 
for delivery on the settlement date, 
purchasers may elect to receive interim 
certificates. These certificates shall be 
issued in bearer form and shall be 
exchangeable for deBnitive securities of 
this issue, when such securities are 
available, at any Federal Reserve Bank 
or Branch or at the Bureau of the Public 
Debt Washington, DC 20226. The 
interim certificates must be returned at 
the risk and expense of the holder. 

5.5. Delivery of securities in registered 
form will be made after the requested 
form of registration has been validated, 
the registered interest account has been 
established, and the securities have 
been inscribed. 

6. General Provisions 

6.1. As fiscal agents of the United 
States. Federal Reserve Banks are 
authorized and requested to receive 
tenders, to make allotments as directed 
by the ^cretary of the Treasury, to 
issue such notices as may be necessary, 
to receive payment for and make 
delivery of securities on full-paid 
allotments, and to issue interim 
certificates pending delivery of the 
definitive securities. 


6.2. The Secretary of the Treasury 
may at any time issue supplemental or 
amendatory rules and regulations 
governing the offering. Public 
announcement of such changes will be 
promptly provided. 

SupplemenUry Statemeat 
The announcement set forth above does 
not meet Ihe Department's criteria for 
significant regulations and. accordingly, may 
be published without compliance with the 
departmental procedures applicable to such 
regulations. 

Paul H. Taylor. 

Fiscal Assiitant Secretary. 

(PX Doe. Sl-sse07 FM U-14-8t; 046 ami 
BCUJNO cooe 4S 10-0041 


(Dept Circular Public Debt Series No. 36- 
SI) 

Treasury Notes of December 31,1983; 
Series Y-1983 

December 10.1961. 

1. Invitation for Tenders 

1.1 The Secretary of the Treasury, 
under the authority of the Second 
Liberty Bond Act. as amended, invites 
tenders for approximately $4,750,000,000 
of United States securities, designated 
Treasury Notes of December 31.1983, 
Series Y-1983 (CUSIP No. 912827 MR 0). 
The securities will be sold at auction, 
with bidding on the basis of yield. 
Payment will be required at the price 
equivalent of the bid yield of each 
accepted tender. The interest rate on the 
securities and the price equivalent of 
each accepted bid will be determined in 
the manner described below. Additional 
amounts of these securities may be 
issued to Government accounts and 
Federal Reserve Banks for their own 
account in exchange for maturing 
Treasury securities. Additional amounts 
of the new securities may also be issued 
at the average price to Federal Reserve 
Banks, as agents for foreign and 
international monetary authorities, to 
the extent that the aggregate amount of 
tenders for such accounts exceeds the 
aggregate amount of maturing securities 
held by them. 

2. Description of Securities 

2.1. The securities will be dated 
December 31.1981, and will bear 
interest from that date, payable on a 
semiannual basis on June 30,1962, and 
each subsequent 6 months on December 
31 and (une 30 until the principal 
becomes payable. They will mature 
December 31,1983, and %v1ll not be 
subject to call for redemption prior to 
maturity. In the event an interest 
payment date or the maturity date is a 
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Saturday, Sunday, or other nonbusiness 
day. the interest or principal is payable 
on the next'Succeeding business day. 

22, The income derived from the 
socurities is subject to all taxes imposed 
under the Internal Revenue Code of 
1954. The securities are subject to estate, 
inheritance, gift, or other excise taxes, 

\N hether Federal or State, but are 
exempt from all taxation now or 
hnreafter imposed on the principal or 
interest thereof by any State, any 
possession of the United States, or any 
local taxing authority. 

2.3. The securiUes will be acceptable 
to secure deposits of public monies. 

They will not be acceptable in payment 
of taxes. 

2.4. Bearer securities with interest 
coupons attached, and securities 
registered as to principal and interest, 
will be issued In denominations of 
$5,000, $10,000, $100,000, and $1,000,000, 
Book-entry securities will be available 
to eligible bidders in multiples of those 

mounts. Interchanges of securities of 
different denominations and of coupon, 
registered, and book-entry securities, 
and the transfer of registered securities 
will be permitted 

2.5. llie Department of the Treasury's 
general regulations governing United 
States securities apply to the securities 
offered in this circular. These general 
rifgulations include those currently in 
effect, as well as those that may be 
issued at a later date. 

3. Sale Procedures 

3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt. 
Washington. D.C. 20220. up to 1:30 p.m.. 
Eastern Standard time. Wednesday, 
December 16,1981, Noncompetitive 
tenders as defined below will be 
considered timely if postmarked no later 
than Tuesday, December 15,1981. 

3.2. Each tender must state the face 
amount of securities bid for. The 
minimum bid Is $5,000, and larger bids 
must be in multiples of that amount. 
Competitive lenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e.g., 
711%. Common fractions may not be 
used. Non-competitive lenders must 
show the term “noncompetitive" on the 
tender form in lieu of a specified yield. 

No bidder may submit more than one 

'^mcompetitiva tender, and the amount 
may not exceed $1,000,000. 

3.3. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined a.H 
dealers who make primary markets in 
f^^ovemmenl securities and report daily 
to the Federal Reserve Bank of New 


York their positions in and borrowings 
on such securities, may submit tenders 
for account of customers if the names of 
the ciistomers and the amount for each 
customer are furnished. Others are only 
permitted to submit tenders for their 
own account 

3.4. Tenders will be received without 
deposit for their own account from 
cmmerdal banks and other banking 
institutions: primary dealers, as defined 
above; Federally-insured savings and 
loan associations; States, and their 
polillcal subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organixations in which the 
United Slates holds membership; foreign 
central banks and foreign states; Federal 
Reserve Banks; and Government 
accounts. Tenders from others must be 
accompanied by full payment for the 
amount of securiUes applied for (in the 
form of cash, maturing Treasury 
securities, or readily collectible checks), 
or by a payment guarantee of 5 percent 
of the face amount applied for, from a 
commercial bank or a primary dealer. 

3.5. Immediately after the closing 
hour, tenders will be opened, followed 
by a public announcement of the amount 
and yield range of accepted bids. 

Subject to the reservations expressed in 
Section 4. noncompetitive tenders will 
be accepted in full, and then competitive 
tenders will be accepted, starting with 
those at the lowest yields, through 
successively higher yields to the extent 
required to attain the amount offered. 
Tenders at the highest accepted yield 
will be prorated if necessary. After the 
determinaUon is made as to which 
tenders are accepted, a coupon rate will 
be established, on the basis of a Vi of 
one percent increment, which results in 
an equivalent average accepted price 
close to 100.000 and a lowest accepted 
price above the original issue discount 
limit of 99.500. That rate of interest will 
be paid on all of the sectuiUcs. Based on 
such interest rate, the price on each 
competitive tender allotted wUl be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompeUUve 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. l4ice calculations 
will be carried to three decimal places 
on the basis of price per hundred. e.g.. 
99.923. and the determinations of the 
Secretary of the Treasury shall be final. 

If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield 
Tenders received from Government 


accounts and Federal Reserve Banks 
will be accepted at the price equivalent 
to the weighted average yield of 
accepted cmpetitlve tenders. 

3.6. Competitive bidders %vill be 
advised of the acceptance or rejection of 
their tenders. Those submitting 
noncompetitive tenders will only be 
notified if the tender is not accepted in 
full, or when the price is over par. 

4. Reserx'ations 

4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of securities specified in Section 
1. and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest The Secretary's 
action under this Section is final. 

5. Payment and Delivery 

5.1. Settlement for allotted securities 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on securities 
allotted to institutional investors and to 
others whose tenders are accompanied 
by a payment guarantee as provided In 
Section 3.4., must bo made or completed 
on or before Thursday, December 31. 
1981. Payment in full must accompany 
tenders submitted by all other Investors. 
Payment must be in cash; in other funds 
immediately available to the Treasury; 
in Treasury bills, notes, or bonds (with 
all coupons detached) maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 
later than Tuesday. December 29.1961. 
When payment has been submitted with 
the tender and the purchase price of 
allotted securities is over par, settlement 
for the premium must be completed 
timely, as specified in the preceding 
sentence. When payment has been 
submitted with the tender and the 
purchase price is under par, the discount 
will be remitted to the bidder. Payment 
will not be considered complete where 
registered securities are requested If the 
appropriate identifying number as 
rcquii^ on lax returns and other 
documents submitted to the Internal 
Revenue Service (an individual's social« 
security number or an employer 
identification number) is not furnished. 
When payment is made in securities, a 
cash adjustment will be made to or 
required of the bidder for any difference 







61198 


Federal Register / Vol. 46. No. 240 f Tuesday. December 15. 1981 / Notices 


between the face amount of aeciiritiea 
presented and the amount payable on 
the securities allotted. 

5.2. In every case where full payment 
has not been completed on time* an 
amount of up to 5 percent of the face 
amount of securities allotted* shall, at 
the discretion of the Secretary of the 
Treasury* be forfeited to the United 
States. 

5.3. Registered securities tendered in 
payment for allotted securities are not 
required to be assigned if the new 
securities are to be registered in the 
same names and forms as appear in the 
registrations or assignments of the 
securities surrendered. When the new 
securities are to be registered in names 
and forms different from those in the 
inscriptions or assignments of the 
securities presented* the assignment 
should be to 'The Secretory of the 
Treasury for (siMiurities offered by this 
circular) in the name of (name and 
taxpayer identifying number).** If new 
securities In coupon form are desired, 
the assignment should be to *The 
Secretary of the Treasury for coupon 
(securities offered by this circular] to be 
delivered to (name and address).** 


Specific instructions for the issuance 
and delivery of the new securities, 
signed by the owner or authorized 
representative* must accompany the 
securities presented. Securities tendered 
In payment should be surrendered to the 
Federal Reserve Bank or Branch or to 
the Bureau of the Public Debt* 
Washington. D.C 20226. The securities 
must be delivered at the expense and 
risk of the holder. 

5.4; If bearer securities are not ready 
for delivery on the settlement date, 
purchasers may elect to receive interim 
certificates. These certificates shall be 
issued in bearer form and shall be 
exchangeable for definitive securities of 
this issue* when such securities are 
available, at any Federal Reserve Bank 
or Branch or at the Bureau of the Public 
Debt* Washington, D.C 20228. The 
Interim certificates must be returned at 
the risk and expense of the holder. 

5.5. Delivery of securities in registered 
form will be made after the requested 
form of registration has been validated, 
the registered interest account has been 
established* and the securities have 
been inscribed. 


8. General Provisions 

6.1. As fiscal agents of the United 
States. Federal Reserve Banks are 
authorized and requested to receive 
tenders, to make allotments as directed 
by the ^cretary of the Treasury, to 
issue such notices as may be necessary, 
to receive payment for and make 
delivery of securities on full*paid 
allotments, and to issue interim 
certificates pending delivery of the 
definitive securities. 

6.2, The Secretary of the Treasury 
may at any time issue supplemental or 
amendatory rules and regulations 
governing the offering. Public 
announcement of such changes will be 
promptly provided. 

Supplamaiiatry Slsteoiefit 

The announcement set forth above does 
not meet the Departments criteria for 
significant regulations and. aooordingly. may 
be published without compliance with the 
departmental procedures applicable to such 
regulations. 

Paul H. Taylor. 

Fiscal Assistant Saerstary. 
ini Doc si-awa PUad ti-taai; ass Ml 
mujNocooc 4sfs-sa-4i 
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1 

FEOEIUL HOME LOAN BANK BOARD 

TIME AND date: At the conclusion of the 
open meeting being held at 10 a.m., 
Thursday. December 17,1981. 

place: 1700 G Street, NW, board room, 
fifth floor, Washington, D.C. 

STATUS: Closed meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Marshall (202-377- 
6679). 

MATTERS TO BE CONSIDERED: Petition for 
amendment of resolution. 

No. 575, December 11.1981. 
ts-iaosai Pil*d t2-i4-tt tftio MDj 
■UJNO coot CTSS^MI 


2 

FEDERAL MINE SAFETY AND HEALTH 
PEV1EW COMMISSION 
December 9.1981. 

TIME AND date: 10 a jn.. Wednesday. 
Oocember 16.1981. 

place: Room 600.1730 K Street, N.W.. 
Washington, D.C, 
status: Open. 

matters to be considered: The 
Commission will consider and act upon 
the following: 

1. Council of the Southern Mountains. Inc. 
Martin County Coal Corp., KENT 60-222-D. 

(Utues include whether there la a right for 
niiner^f repreaentativea to monitor training 
classes under the 1977 Mine Act) 

2. Consolidation Coal Company. WEVA 
BO-llS-R, etc. (Issues include what action is 
appropriate in light of the Fourth Greuit'a 
order of remand.) 


CONTACT PERSON FOR MORE 

information: )ean Ellen (202) 653-5632. 

t5l~iari-ai nue X:U i>m| 

eiLUMO cooe aaie-t^ai 


3 

FEDERAL RESERVE SYSTEM 

TIME AND date: 10 a m.. Friday, 

December 18,1981. 

place: 20th Street and Constitution 

Avenue. N.W.. Washington, D.C. 20551. 

status: Closed, 

matters to be considered: 

1. Proposed amendment to the Thrift Plan 
for employees of the Federal Reserve System. 

2. Persc^el actions (appointments, 
promotions, assignments, reassigments. and 
salary actions) Involving individual Federal 
Reserve System employees. 

3. Any items carried forward from a 
previously announced meeting. 

CONTACT person FOR MORE 

information: Mr. Joseph R. Coyne. 
Assistant to the Board (202) 452-3204. 

Dated: December 10.1961. 

James McAfee, 

Assistant Secrotaty of the Board* 
fs-iaaa<ai pim ts-it^sL sni saI 
MLLIMO COOC SllO-f 14i 
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FEDERAL RESERVE SYSTEM 
TIME AND DATE: 10 a.m,. Monday, 
December 21,1981. 

PLACE: 20th Street and Constitution 
Avenue, N.W„ Washington, D.C. 20551. 
STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1. Proposed acquisition of computer 
equipment within the Federal Reserve 
System. 

2 Proposed leasing of computer equipment 
within the Federal Reserve System. 

3. Personnel actions (appointments, 
promotions, asaignments. reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

4. Any items carried forward bom a 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. Joseph R, Coyne. 
Assistant to the Board. (202) 452-3204. 

Dated: December 11,1981. 

James McAfee, 

Assistant Secretary of the Board 
fs>ir^ riM u>ti-et aispoii 
MLUNO COOC UM-et-N 


S 

international trade COMMISSION 

TIME AND date: 2 p.m.. Tuesday, 
December 22.1981. 

place: Room 117.701 E Street. NW., 
Washington, D.C. 20438. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: 

1. Agenda. 

2 Minutes. 

3. Ratifications. 

4. Petitions and complaints, if necessary: 
a. Log-splitting axes (Docket No. 779). 

5. Investigation 731-TA-51 (Preliminary) 
(Mot-Rolled Carbon Steel Plate from 
Romania)—briefing and vole. 

5. InvesUgationi 701-TA-83 and -84 
(Preliminary) (Hot-Rolled Carbon Steel Plate 
from Belgium and Brazil)—briefing and vote. 

7. Investigation 701-TA-85 (Preliminary) 
(Hot-Rolled Carbon Steel Sheet bom 
France)—briefing and vote. 

B. Any items left over from previous 
agenda. 

CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason. 
Secretary (202) 523-0161. 

|S.tST2.et Filed tS-ll-ei. pni 
aUJJNO COOC TOIS-K'N 
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PAROLE COMMISSION 

TIME AND DATE: 9:30 a.m., Thursday, 
December 17,1981. 

place: Room 42a-F, One North Park 
Building. S550 Friendship Boulevard, 
Bethesda. Maryland 2(Xn5. 

STATUS: Closed pursuant to a vole to be 
taken at the beginning of the meeting. 

MATTERS TO BE CONSIDERED: Referrals 
from Regional Commissioners of 
approximately 15 cases in which 
inmates of Federal prisons have applied 
for parole or are contesting revocation 
of parole or mandatory release. 

CONTACT PERSON FOR MORE 
INFORMATION: Linda Wines Marble. 
Chief Case Analyst National Appeals 
Board. United States Parole 
Commission. (3(n) 492-5987. 

KAfd u-it-at. \M 
MUJNQ COOC 44IO.et^ 
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NATIONAL TRANSPONTATION SAFETY 

BOARD 

lNM-81-42) 

TIME AND DATE: 9 a.m., Thursday. 
Dpcember 17,1901. 

* place: NISB Board Room. National 
Transportation Safety Board. 800 
Independence Avenue, SW. 

Washington, D.C. 20594. 

status: Open. 

MATTERS TO BE CONSIDERED: A maiority 
of the Board has determined by 
recorded vote that the business of the 
Board requires that the folloviring Hems 
be discussed on this date and that no 
earlier announcement was possible. 

1. Aircraft Accident Report Air U.S. Flight 
710. Haodly Page HP-137, NI1360. Cessna 
TU-20a. N4a62l*\ Midair Collition. Fort 
Coilins/Lovelaxid Airport. Colorado. Apnl 17, 
1901. 

2. Aircraft Accident Report Universal 
Airways. Inc, Beech es>Aao/£xcalibiir. 
NlOOUV, near Madisonviiie. Texas. |uly Z 
1081. 

CONTACT PERSON FOR MORE 
INFORMATION: Sharon Flemming 202- 
382-6525. 


December 11.1981. 
|S-ir4-S1 riM ts-u-6t; til pml 
attuMO coot 4f lo-sa-M 
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UNIFORMED SERVICES UNIVERSITY OF THE 
HEALTH SaENCES 

Change in Meeting 
**FEDERAL REGISTER” CITATION OF 
PREVIOUS announcement: 46 FR 57978. 
November 27.1981. 

PREVIOUSLY ANNOUNCED TIME AND DATE: 
8 a.m., December 11, 1961. 

place: Uniformed Services University of 
the Health Sciences. 4301 {ones Bridge 
Road, Bethesda. Maryland 20014. 

CHANGES IN MEETING: Consideration of 
personnel matters was added as item (f) 
to the meeting of the Board of Regents 
and was considered at a closed portion 
of the meeting. 

PERSON TO CONTACT. Frank M. 

Reynolds, Executive Secretary, Board of 
Regents, (202) 295-3025. 

SUPPLEMENTARY INFORMATION: 

Consideration of personnel matters was 
added and considered at a dosed 
portion of the meeting because the 


discussion would disclose information 
of a personal nature and disdosure 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Accordingly, all of the members of the 
Board, except VADM J. William Cox, 
Ktt), USN; Francis D. Moore, MD 4 and 
William R. Roy. MD., who were absent, 
voted to dose this portion of the 
meeting, that no earlier announcement 
of this change was possible, that the 
University's business required this 
action, and that the pubbe interest did 
not require consideration of the matter 
in an open session. 

The follo%ving members of the staff 
were present at the session: Merel P. 
Gtaubiger. Legal Counsel. 

Gmutrsl Counsel Cartincalioo 
I certify that the porlloo of this meeting for 
discussion of personnel matters be dosed to 
the pubhe under 5 U.S.C 552b(cM0| and 32 
CFR 242a.4(f), and that the meebng may be 
closed to public observation. 

Merel P. Gtaubiger, 

Legal Couneet. 

M. S. Healy. 

OSD Federoi Register Liaison Officer, 
WoMngton ffeadauarten Services, 
Department of Defense. 

tS-tsn-S1 FYWd IX-ll-N. XS3 pal 
mujNOOOcx stto-ei-M 
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OFFICE OF THE FEDERAL INSPECTOR 
FOR THE ALASKA NATURAL GAS 
TRANSPORTATION SYSTEM 

10 CFR Part 1504 

Regulations Governing Information 
Gathering. Treatment of Sensitive and 
Proprietary Documents and 
Processing Requests for Public 
Access 

agency; Office of the Federal Inspector 
for the Alaska Natural Gas 
Transportation System, 
action: Fin al rule, _ 

summary; These rules institute 
standards and procedures by which the 
Office of the Federal Inspector (OFI) 
will deal with information. Subpart A of 
the new 10 CFR Part 1504 governs OFI 
information requests, compulsory 
subpoena process, and related 
administrative sanctions and fudicial 
enforcement Subpart B of the same Part 
governs how the OFI will handle 
information (received pursuant to 
Subpart A) for which special treatment 
is requested, that is, information within 
either the ‘^sensitive^* * or the “business*^ 
category. Subpart C of the same Part 
governs the full range of other issues 
raised by public disclosure requests 
made under the Freedom of Information 
Act (FOIA). 5 U.S.C. 552. 
effective date: These rules are 
effective December 15.1981. 

FOR FURTHER INFORMATION CONTACT; 
Marcia D. Connelly, Office of General 
Counsel. Office of the Federal Inspector • 
(ANGTS). Room 5407. Post Office 
Building. 1200 Pennsylvania Ave. NW., 
Washington, D.C. 20044. (202) 275-1144. 
SUPPLEMENTARY INFORMATION: 

I. Background 

On April 16,1981, the OFI published 
for public comment (46 FR 22340) a 
notice of proposed rulemaking and 
statement of policy concerning the full 
range of issues on information, whether 
in terms of how the OFI requests and 
receives it, handles it once received, or 
reacts to requests for its public 
disclosure. The Department of Justice 
Office of Information Law and Policy 
(Office of Information l-aw and Policy), 
the three companies sponsoring the 
Alaska Natural Gas Transportation 
System (ANGTS). and the company 
operating the Trans-Alaska Pipeline 
System (TAPS) submitted comments on 
the proposed rule; Alaskan Northwest 
Natural Gas Transportation Company 
(Alaskan Northwest), Pacific 
Transmission Company (PGT), Northern 
Border Pipeline Company (Northern 


Border), and Alyeska Pipeline Service 
Company (Alyeska), respectively. 

The background of information 
collection, handling, and disclosure 
relative to ANGTS. the rationale for the 
OFF8 approach, and a detailed 
explanation of the standards and 
procedures all appear in the notice of 
proposed rulemaki^ (46 FR 22340). 

They will not be reiterated, except as 
discussed in the context of evaluating 
the specific issues raised by the public 
comments. 

11. Conimetits 

The public comments to the proposed 
rule are organized and treated below 
according to which Subpart of the Part 
1504 they relate. 

Subpart A-^Procedures Governing OFI 
Information Requests, Subpoena 
Process. Judicial Enforcement, and 
Administrative Sanctions 

(1) Section 1504.102 of the proposed 
regulations indicates that, in making a 
written request for Information, the OFI 
will provide an adequate description of 
the information requested and state a 
reasonable period of time for 
submission of the information. 

Alaskan Northwest asserts that any 
request must outline in writing what 
data is requested, the statutory basis for 
the request and how the requested 
information is relevant to the execution 
of OFl’s authority. 

Relative to informal requests for 
information, the proposed regulation is 
sufTicient in light of the overall 
monitoring and enforcement 
responsibilities of the Federal 
Inspector.' However, any subpoena 
issued by the OFI %vill state the statutory 
authority for requesting the information 
and how it is relevant to the execution 
of OFFs authority. Sections 1504.104(c) 
and 1504vl08(c) will accordingly be 
amended to reflect the elements of a 
subpoena, as follows: 

(c) Contents. Supoenai will bear the OFI 
name and seal and the name of the issuing 
ofTicer Subpoenas will command the 
production of reasonably described 
information at a designated place and time, 
not to exceed 10 calendar days from date of 
service. The subpoena will contain the 
statutory basis for the request of the 
information and how the requested 
information is relevant to the execution of 
OFFs authority. 


*OFI has planary authority lo anforoa any fadan! 
siatuta. rfguUtkm or authoricatkin rvkvant in any 
manner to the precofistruction. oonstmetioa and 
initial oparalion of ANGTS. Moreover, in enforcing 
an agency subpoena, lha oowia have denned 

*Yelevancy*' to mean any information which may 
reasonably thad aoatia light on lha inquiry. See, 
FotiUfr V. United Stattm, 285 F.2d 183 (2d Cir. 19S9) 
Ctft detwfd. 380 U A 012. 


(c) Contents. Subpoenas will bear the OFI 
name and seal, the name and position of the 
issuing officer, and the title of the proceeding 
Subpoenas will command a named person to 
testify or produce reasonably described 
evidence or information at a designated lime 
and place. The subpoena will contain the 
statutory basis for the request of the 
information and how the requested 
information Is relevant to the execution of 
OKI’s authority. 

(2) Alaskan Northwest contends that 
§ 1504.103, allowing OFI to withhold a 
regulatory approval for failure to submit 
relevant Information, is a denial of due 
process. It requests that the OFI rescind 
this provision. 

The OFI cannot be expected to act on 
a regulatory approval without adequate 
data to make an informed decision. 
Were the sponsor to fall lo submit the 
necessary information, the withholding 
of the approval would be inevitable. 
While it is perhaps self-evident that OFI 
approvals must await receipt of the 
underlying information, the statutory 
mandate for expedition on this project 
warrants such explicit regulatory 
language. 

(3) Alaskan Northwest asserts that 
five days is insufficient time to prepare 
adequately a motion to quash a 
subpoena, as specified in S 15(>4.104[c) 
of the regulations. 

In light of the entire Information 
collection process, five days to prepare 
a motion to quash a subpoena is more 
than sufficient. Prior to issuing a 
subpoena. OFI will have sou^t 
voluntary submission of the information 
via a written request which provides a 
reasonable time for compliance. Then i 
subpoena would allow another ten days 
to respond. Again, expedition is 
requii^. and the prior information 
request process should have prepared 
the sponsor to act within five days. 

(4) Sections 1504.104(e) and 
1504.108(e) of the proposed regulations 
provide that the officer who issues a 
subpoena will also rule on any motion to 
quash. Alaskan Northwest objects to 
this arrangement on due process and 
delegation grounds, urging instead that 
only ihe Federal Ins|>eclor rule on 
motions to quash. 

Relative to general oversight, a 
subpoena will be issued only by Ihe 
Federal Inspector, the OFI General 
Counsel or his designee. Whether the 
Federal Inspector himself or the OFI 
General Counsel Issues a subpoena and 
then rules on a subsequent motion to 
quash is an internal OFI matter. This 
provision constitutes proper delegation. 
Moreover, there is no due process 
problem. This general oversight context 
by definition, eliminates any separation 
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^ function issue. Moreover, a motion to 
bash is just one of severs] steps in the 
locess of enforcing a subpoena. It is 
■scn’lionary in the first instance and is 
Itfnded primarily to assure against 
]bvious errors before the subpoena 
>ces8 continues. An objecting sponsor 
^0 has the compliance order 
hsOl.lOS) and judicial enforcement 
j 1504.106) stages to be heard. 

[For formal OR proceedings it is 
kpropriate that the presiding officer 
bth issue the subpoena and also rule on 
potion to quash. Because one or more 
|f1 offices will be advocating a position 
hich might lead to serious sanctions, 
e presiding officer will be separated in 
ction. Thus, the sponsors' due 
»ss in not impinged. Moreover, an 
,.cting sponsor will be heard by the 
1 General Counsel and ultimately by 
[ Federal Inspector if the discovery 
jipute reaches the compliance order 

1 1504.109) or judicial enforcement 

11504.110) stage. 

1(5) Alasl^n Northwest seeks 
srificaiion of { 1504.106. which refers 
I Ihe use of remedies available under 
|ber applicable laws for enforcing a 
npoena. 

he OFl has been transferred the 
ttorcement authority of other federal 
pneies. For example, section 14(d) of 
r Natural Gas Act, 15 U.S.C. 7l7m(d), 
^kes a subpoena enforceable by the 
iposition of criminal penalties or 
ipnsoiimeiit for a willful violation, 
ction 1504.106 merely recognizes this 

•t 

IB) Alaskan Northwest also asks 
ber what circumstances the OFI may 
bk a c(3nteRipt of court citation for 
plure to comply with a subpoena. 

Hon I504.106(c] permits the Federal 
sector to seek an order from the 
rict court holding the defendant in 
^templ of court for failure to comply 
ha subpoena. 

kdinurUy, the power to punish for 
ptempt is not available to 
listrative agencies: however, 
may be mode by way of a 
wiratf? judicial proceeding, under 5 
^C. 5S5(d), to enforce the subpoena. If 
rt^medy is granted. It is 
DTceable, as any court order, by the 
Fer to punish for contempt See, 
Mineral ^ Chemical Co, v. 

& Exchange Comm,, 328 F, 2d 
plOCir, 1964). 

ri Finally, Alaskan Northwest asserts 
pi compliance with an OFl subpoena 
^ presumably the corresponding 
^liance order) should be stayed 
^ng appeal, 

suggestion is inappropriate. If a 
were to appeal an OFl 
»plUncc order for a subpoena (which 
‘ d be filed with the U.S. Court of 


Appeals for the District of Columbia 
Circuit under section 10 of ANGTA). 
existing precedent would bo used to rule 
on a motion for stay.* Tbe OFI should 
not supersede this precedent and agree 
to a stay in all cases. This suggestion 
would mire the whole process and 
impair expedition. 

Subpart B — Treatment of **Sen8itive*^ 
and "Business*'Information 

The OFl has devised a procedure for 
safeguarding and limiting access to 
information that is of a "confidentiar or 
“proprietary" nature. Very few agencies 
have a procedure, to assure and 
preserve the confidentiality of 
information. Most of the agencies that 
do have a procedure will not agree in 
advance to resist disclosure but only 
make an administrative determination 
upon a request for the information. 

In contrast, via the promulgation of 
these regulations, the OFI will agree in 
advance to resist disclosure for the very 
limited category of "sensitive" 
information. In addition, OFI will review 
a petition for treating information as 
“business" upon a public disclosure 
request, at which time the submitter will 
be notified if disclosure is likely. These 
general observations should be 
considered when analyzing the 
following comments on Subpart B of 
Part 1504. 

(1) The Office of Information Law and 
Policy maintains that any material 
requested must qualify as "confidential" 
at the time of the request. Therefore, it 
will be necessary to review information 
that is flagged “sensitive" at the time of 
a request. 

To refuse disdosure under FOIA, tbe 
agency's requisite finding, that release 
may cause substantial competitive 
harm, must apply at the time of decision. 
Accordingly, the OFI will take into 
consideration intervening factors, such 
as lime, which may obviate the need for 
“sensitive" treatment. Of course, with 
the narrow scope and detailed 
procedures for the "sensitive" category, 
the OFI has concluded that qualifying 
information should necessarily meet 
that test. 

Section 1504Ja06(a)(l) has been 
revised as follows: 


■ Vininia Petro/Bum [obb^n A»$ociaUoii k FFC, 
250 F. 2d 9Z1.024 (D C Or. 1068). Tb# factori 
•MeiMd by the Court in contiduins motione for 
■tey are: (1) Whether the parly eteldns 6ic iUy 
mada a etroc^ ahowins that U ia Ukaly lo prevail on 
the merits; (2) whether the petitioner has thown that 
without such rshef. it will tw irreparably Injured: (3) 
whetJwr a alay wUI subalanUally barm Ih# othOT 
parties; snd (4) where lies the public interest 
WMATA r. Holidoy Tom 650 P. 2d 541.543 (OC 
Or. 1077). When conaklerins a case in whkh the 
other three factore favor Interim relief, a court may 
•xerdac its discretion to grent a stay if the movant 
has madea subeiantial case on the eierlta 


(1) The designated information wrill be 
officially stamped on its fac3e as "sensitive,** 
with the Dotations that public drsetosure is 
prohibited: that the OFl General Counsel 
must first approve disclosure within the 
Govenimant; and that internal distribution 
and copying is also prohibited unless 
approved by the OFI Security Officer. The 
"sensitive** designation will remain unless the 
General Counsel determines that changed 
circumstances make It necessary to remove 
such a designation. In which case the 
submitter will be so notified immediately. 

(2) Section 1504.203(d) of the proposed 
regulations states that critical 
procurement information includes 
primarily tentative bids, disclosure of 
which before the completion of the 
process would skew the procurement, 
leading to delay and/or cost escalation. 
Under the proposed regulation, critical 
procurement information would be 
designated "sensitive" only until the 
bidding process is completed. But 
recognizing the significance of this Issue, 
the OFl "urge(d| the ANGTS sponsors in 
particular to comment on this provision 

• • • [including a) detailed explanation 
of pipeline procurement practices * • *" 
46 FR 22342. 

As expected, all of the sponsors were 
very concerned about the potential 
release of procurement-contract 
information gathered by the OF! as part 
of its regulatory responsibility. PCT 
presented the roost cogent and 
persuasive arguments. As part of their 
comments. PGT included their 
purchasing and bidding policy 
statements, in both statements. PGT 
states that it Is not their policy to open 
bids publicly. Further, prices and 
technical information will be treated as 
confidential information and will not be 
disclosed outside the Company. PGT 
has pointed out that not only is it their 
formal purchasing and bidding policy to 
treat bids on construction projects as 
confidential subsequent to the award of 
a contract but also it is the standard 
industry practice to do so. Also. PGT, 
echoed by Alaskan Northwest, asserts 
that the release of the terms and 
conditions of a contract after the award 
of a bid may affect the contractor's 
negotiating abilities on other contracts 
that will be awarded on the ANGTS 
project. PGT recommends that no public 
disclosure of these materials be made 
for a period of five years, while 
Northern Border recommends that the 
Sponsor be notified In advance when 
the "sensitive" designation on 
procurement information is proposed to 
be removed. 

After careful review and analysis of 
the comments, the OFI concurs in part 
that the assertions of the sponsors have 
merit. It is conceivable that much of the 
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procuremenl-contract information will 
be commercial or financial information 
that falls within the (b)(4) exemption of 
the FOIA. Critical procurement data will 
array bids, thus disclosing relative 
competitive positions, particularly in the 
context of Canadian procurement 
However, in light of the mandate of 
FOIA to release agency records unless 
exempt OFl cannot authorize a blanket 
five year protection rule for critical 
procurement information. Instead, any 
critical procurement data, which is 
collected as part of OFl regulatory 
responsibiUty vis-a-vis the sponsors, 
will retain the "sensitive** designation 
subsequent to the award of a contract. 

Apart from changing regulatory 
language, the OFl will focus its 
information collection more precisely so 
as to minimize the issue in the first 
place. The OFl will endeavor to request 
the information in a format that is not 
‘'sensitive." A good example is the 
proposed Minority Business/Female 
reporting form, which asks for 
synthesized procurement statistics, not 
raw bids. The OFl is not in the business 
of amassing voluminous amounts of 
critical procurement information: it will 
collect only that information necessary 
to accomplish its statutory 
responsibilities effectively and 
efficiently. Whenever possible, the OFl 
will review, on site, any backup data, 
raw procurement figures, related to 
various regulatory decisions, whether in 
the context of equal opportunity 
requirements, rate base audit and 
approval, or other monitoring and 
enforcement actions. Therefore. OFl will 
ovoid taking physical possession of raw 
procurement data to the extent that such 
an arrangement does not interfere with 
its ability to perform responsibilities 
efTectively. Further, to the extent 
permitted by law, the OFl wull endeavor 
to develop decision-making records 
which will not reveal "sensitive" data. 
However, OFl maintains the right to 
request, review, and retain any record 
necessary to support its regulatory 
decisions. 

Based on this discussion, two 
provisions are modified’In 
5 1504.202(a)(3). the phrase "during the 

*Tbij portion of the reguJationf doot not ippty to 
governinenl contnicls. Tho “•miUix* *®** detignotion 
kiQ not be reiiiioed tobtequenl to the awerd of ■ 
government contract There ie a aigniftcanl 
diitlndion between private contracts and public 
contracts; Procunnnent is one of the principal means 
whereby our Covemmcnl effectuates national 
policies * * * and therefore the public has a strong 
Interest In how ft Is conducted. The public's right to 
scrutinise the process must be recognized, 
particularly with regard to the terms and conditions 
of awarded contracts, which represent Government 
action * * * Office of Federal Procurement Policy 
Utter Na 7S-3 (March M. ISTS). 


bidding process" is deleted. Also, 

§ 1504.203(d) is revised to read: 

CriticalprocuremenL Critical piocurement 
information will be protected through the 
FOIA (bK4) exemption, and includes 
primarily tentative bids (price, vendor, end 
conditiona). disclosure of which before 
completion of the process would skew the 
procurement, leading to delay and/or cost 
escalation, CriUcai procurement information 
of the ANGT5 sponsors will also retain the 
sensitive designation subsequent to the 
award of a contract, 

(3) Section 1504202(b) of the proposed 
regidations defines the "business** 
category as information developed at a 
cost and possessing demonstrable 
market value. Alaskan Northwest and 
Alyeska assert that the definition of 
"business" information is too narrow. 
Alaskan Northwest contends that 
certain types of information will have no 
market vedue but are still proprietary in 
nature, such as EEO information 
reflecting salaries, hiring practices, and 
personal data on employees and 
applicants. Alyeska complains that, 
while the regulations define "business" 
information as "owned** by the ANGTS 
sponsors, Alaskan Northwest does not 
'‘own" Alyeska material. It is merely in 
Alaskan Northwest's possession and 
given to the OFl therefore, technically it 
may not be covered by the "business" 
designation. Section 1504.204(a). 

Information %vithout market value 
might constitute commercial or financial 
information warranting nondisclosure. 

As such, the proposed regulations were 
too narrowly drafted, even though the 
OFl anticipates that most '‘business'* 
information will have market value. 

Also, sponsor ownership of the 
information should not be a condition 
for "business" desimation. 

Section 1504.202(b) has been changed 
to read as follows: 

The "business" category entails 
information either developed at a cost and 
possessing demonstrable market value or the 
release of which may subslontially impair the 
competitive position of the person who 
supplied It. whether an ANGTS sponsor or 
another. This is basically proprietary 
information, disclosure of which would 
reduce or eliminate its value to the submitter. 
Unlike "sensitive" information, "business" 
information may. under certain 
circumstances, be disclosed to the public. The 
OFl ivill balance the economic Impact of 
disclosure against the public interest in 
access. 

Section 1504.2(>4(a) has been changed 
to read as follows: 

Proprietary nature. "Business" information 
is proprietary, commercial or financial 
information, the release of which may 
substanlially impair the competitive position 
of the person who supplied it whether an 
ANCl^ sponsor or another. In the malority of 


cases,the ANGTS sponsor will incur 
substantial costs to develop or purchase 
numerous studies, plans, designs, method^., 
sy'Stems. etc., associated with project 
completion. While not "sensitive- 
information. these documents nonethelesB 
possess some value: that is. the sponsors 
might at some time find a willing buyer for 
the information. 


(4) Sections 1504.202(aK2) and 
1504.203(b) Include in the "sensitive" 
category '‘true trade secrets." These are 
defined as "in the nature of patentable 
processes" and "highly specialized, 
technical, and secret process or 
mechanism." Id. PGT, Alaskan 
Northwest, and Alyeska question OFl'g 
use of the word "true" to modify trade 
secrets. PGT asserts that the word 
"true" injects undue and unnecessary 
subjectivity, since either something is a 
trade secret or it is not PGT 
recommends that OFl define trade 
secret and drop the use of the word 
"true." Alaskan Northwest asserts that 
OFl has too narrowly defined trade 
secrets by limiting it to patentable 
processes. 

Admittedly, this is a difficult issue to 
resolve. Trade secret is not defined in 
either the FOIA or the Trade Secrets 
Act. and there is no le^slalive history 
reflecting the con^ssional intent. 

Trade secret has been defined in varioia] 
court cases, but generally outside the 
context of the FOIA.^ 

None of the FOIA cases have 
expressly adopted any definition of 
trade secret, but two different 
explications of the term have been used 
in pertinent cases. In one FOIA case. 
Washington Research Project Inc v. 
HEW. 504 F2d 23a 245 n.8 (D.C. Cir. 
1974), the court makes reference to a 
very broad definition of trade secret 
found in the Restatement of Torts.* 
However, in another FOIA case. 
Consumers Union of U.S. Inc. v. 
Veterans Admin., 301 F. Supp. 796 (S O. 
N.Y. 1969). a narrower definition of 
trade secret was used by the court.* H ^ I 


• In Moboy Chemicai Cofp. v. Coftie, 447 F. Sa» 
ffll |W.D. Mo. 19TS). Utft data was toughl purtaio! [ 
to thff Fedrral IntecUddo. Funfidda and 

Rodenticide Act Tho legUlativa hiilory of the .Act 
however, reflected the Congresaiona] intent that 4* | 
definition of trade aacret fentnd in the Reitatencnt 
of Torti ahould apply. This same definition Is ttsal 
also In a case involving unfair competition and 
appropriation of trade sacraia Pressure Scieof | 

V. Kramer. 413 F. Supp. 618 (O. Conn. 1976). 

• The definition of trade secrat in the Restatr*=r 
of Torts f 7S7 comment b is: 

Any formula, pattern, device or oompiletion of 
information whi^ is used In one's busliiess, a.nd 
which gives him en advantage over oompetiton 
who do not know it or use it 

* The narrower definition of trade secret Is: 

* * * an unpatmted secret commercially _ 
valuable plan, appliance, formula, or procesa. 
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quite evident that there are no steadfast 
guidelines for distinguishing a trade 
secret. 

The *'sen8itive** designation has been 
defined as a narrow category of 
Information, and the OPl has designed a 
procedure to agree in advance to resist 
disclosure of such information. It 
follows that trade secrets must likewise 
be a restricted category of information. 

In order to ensure the credibility of the 
procedures and to withstand any lesal 
challenge. OFI mujil be very particular 
as to the kind of information which it 
will agree in advance to protect as a 
trade secret. Therefore, ^de secret has 
been limited to specialized, technical 
tnd a secret process or mechanism 
instrumental to the design or 
construction effort. Nonetheless, other 
types of information which the submitter 
miy seek to classify as a trade secret 
rosy fall into the category of ‘'business’* 
information, /.e., confidential 
oommerical or financial information 
covered by exemption (b)(4) of the 
FObV 

Section 1504.203(b) has been modified 
to incorporate criteria used in various 
court cases to determine if information 
if a trade secret and the word ‘True** has 
been deleted. This will provide some 
guidance, more uniformity, and 
consistency in evaluating petitions for 
“sensitive*’ treatment of information as 
a trade secret. 

Section 1504.202(a)(2) has been 
changed to read as follows: 

Trade secrets, as explained and defined in 
15<M203(b) for this particular context. al»o 
pciaDe within the ‘^sensitive** category. 

Section 1504.203(b) has been changed 
I to read as follows: 

Trade Secret Trade secrets are the core of 
Ithe' vensitive** category: 

I (1) The ANGTS sponsors might have to 
leontract for tome highly specialized, 
ftKlmicat, and secret process or mechanism 
liestnimenUl to the design or construction 
|i9ort 

(2) Public disclosure of the process itself— 
Iff contrasted to what was pr^uced by use 
Iff proceee—would cause the contractor 

pnere economic and competitive loss. 
IDbcIoiurt of such trade secrets is not in the 
ipsl^c interest, for it could both hamper 
|prQ)ect expedition and also escalate 
locasiructloii costs. 

I (3) The OFI will resist any FOIA request for 
Inch information, as well as discourage 
Inquests from other agencies or 
|CoQgrcssiooal committees, unless adequate 
Kotections are provided. FOIA exemption 
^“•Kwhila broader than fust trade secrets— 
pifl be employed. (See f 1504.317(a)(4) of 
' ? rt C of this PWt). So too. the Trade 

Act prohibition against unauthorized 

for the Bulking, preparing, compovadiiig. 
or procBMlng of artkiet or BMi«ri«U which 
• tfwie comaioditks. • • • 


disclosure applies primarily to information 
like these trade secrets. 

(4) While the terra “trade secret** has 
varying connotations depending on the legal 
context, the OFI will use the following 
criteria to discern if Information is a trada 
secret, solely for the purpose of bringing it 
within the “sensitive" category; 

t The cost of developing the information; 

IL The value of the information to the 
owner and competitior. Le. the extent of the 
competitive advantage it pirovides: 

fit The extent to which the information is 
not independently known or available to 
others: and 

Iv. The extent to which the owner has 
maintained its confidentiality. 

(5) Sections 1504.202(a)(4) and 
1504.203(c) include in the ’’sensitive** 
category information under bona fide 
secrecy agreements between the 
originator of the information and the 
person subsequently submitting it to the 
OFI. The OFI is to review each 
agreement for need enforceability, and 
intent. Alaskan Northwest challenged 
the OFI's right to make an independent 
assessment of the validity of third party 
secrecy agreements to treat information 
confidentially. Alyeska, which leased 
information to Alaskan Northwest 
pursuant to a secrecy agreement, asserts 
that their current arrangement may not 
be covered by the proposed regulation. 

9 1504.203(c)(2). which requires that the 
agreement be enforceable against the 
submitter (as through penalty 
assessment). The Alyeska-Alaskan 
Northwest agreement does not have a 
specifre penalty, but Alaskan Northwest 
may be liable for a breach of contract 
for a violation of the agreement 

In addition. Alyeska contends that 
Alaskan Northwest may be in violation 
of the agreement if, as required by the 
proposed regulations, 9 1504205(a), 
Alaskan Northwest submits the 
information and the OFI does not concur 
that the information should be 
“confidential.** Thus, Alyeska 
recommends that there be a pre¬ 
submission review of information by the 
OFI to determine its designation. 

Alaskan Northwest's challenge to the 
independent assessment provision is 
unpersuasive. The OFI cannot accept 
the donor’s barebone assertion that 
there is a secrecy agreement without an 
evaluation of such an arrangement. The 
OFI must have an opportunity to assess 
the agreement and to determine if the 
information is exempt pursuant to FOIA, 
if disclosure is prohibited by another 
statute, and If the information in-fact 
has been held in confidence by all 
parties.'’ IThere is no authority to allow 

▼ Swr. HMeM v. EPA 4S4 F.2d S43 (4 th Or.. 1S73) 
•nd Ackerfy v. Ley, 420 P.2d 1330 (0. C Or.. 1000). 
la Rathe, eupra, th« court point! out that tha FOIA 


the OFI to withhold the information 
simply because there is a third party 
agreement, unless the information is 
exempt from disclosure or release is 
prohibited. 

As for Alyeska's preclearance idea, it 
Is also unacceptable. Of course, by 
affording early designation of a bona 
fide secrecy agreement as “sensitive.” 

9 1504.205 is a form of preclearance. Out 
to delay submittal of secrecy agreement 
information until the OFI General 
Counsel has made the designation is 
disruptive to the OFI’s mandate to 
expedite. It Is also legally impermissible. 
In the general oversi^t context, an 
ANGTS sponsor would have no basis in 
law to deny a germane. OFI information 
request due to disagreement over a 
“sensitive” designation. Moreover, the 
criteria for secrecy agreements, as 
modified below, are adequate to assure 
the sponsors that valid secrecy 
agreements will be protected by the OFI. 

Finally, Alyeska makes a good point 
about the secrecy agreement criterion of 
enforceability. While 9 1504.203(c)(2), as 
proposed, refers to “penalty 
assessment,” the intent was broader, 
including breach of contract actions In 
general. This provision will be revised to 
avoid that narrow reading of 
“enforceability,” And to improve this 
provision further, the OFI on its own is 
revising 9 1504.203(c)(1) so that the need 
for the secrecy agreement is easier to 
judge. 

TTie following changes have been 
made in 9 1504.203(c) of the regulations: 

Secrecy Agreements, The OFI will 
scrutinize information under secrecy 
agr^ments from a narrow perspective 
similar to that employed for trade 
secrets. These secrecy agreements could 
well be insisted upon by the trade secret 
owner contracting with the ANGTS 
sponsor. The OFI will closely review 
such secrecy agreements to assure that 
they are: 

(1) Necessary, In terms of the sponsor 
being able to gain possession of the 
information on reasonable conditions; 

(2) Enforceable against the submitter, 
/.e., through civil damages: and 

(31 Not formed to circumvent the OFI’s 
regulations limiting special treatment for 
“sensitive” information. 

(6) Section 1504.205 of the regulations 
outlines the procedures for a “sensitive” 
designation. In the proposed rulemaking 


caonot bt ovorrlddon meroly becauic on agency 
aoMfta Uiat fl rvcalvMl tht RUt ttador a ple<ige of 
oonBdcfitlality to tht ona who tupplicd U. ahhottgh 
such a prombe may bt token into coaoidtralioci. To 
dettmilnt If the prooUot wai not *^lnava^ing at an 
excuoa," the Rahim oonrt lookod at whether the 
bilonnatioo hod InTact been held tn oonfidence and 
whvihtr the information wot **oonfldtntinl‘* 
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Ihe OFI made clear that negative 
determination by the General Counsel is 
non>appealable/* 46 FR 2234Z This is 
because the sponsor would still have an 
opportunity to oppose disclosure If and 
when a FOIA request were made. 
Northern Border and Alaskan Northwest 
recommend thaj they have a right to 
appeal an adverse determination by the 
OF! General Counsel to the Federal 
Inspector. Due process is raised in 
support of such a rehearing procedure. 

In the alternative, Alaskan Northwest 
seeks the opportunity to withdraw the 
information if its petition is denied. 

The procedure outlined in the 
regulations exceeds any statutory due 
process requirement If a petition is 
inadequate for making a Dnal 
determination for treatment of 
information as "sensitive," the petitioner 
has five calendar days from receipt of 
the determination in which to cure the 
petitiooi Section 1504.205(c)(2)(iii). 
Moreover, as explained earlier, the 
whole concept of the "sensitive" 
designation and treatment is atypical, 
providing added regulatory certainty 
beyond any statutory requirement. As 
such, lack of a rehearing provision—at 
what must be viewed as an 
interlocutory step—does no harm to due 
process. To require rehearing would 
only increase administrative burden. 
Finally, a survey of several agencies 
reveals that most do not have an appeal 
procedure. The one agency that allowi a 
submitter to appeal a denial for 
confidential treatment of infonnation 
does so only when there is a FOIA 
request for that mformation, which of 
course is Kkewise available In these 
regulations. 

(7) Under } 1504.208(b), the submitter 
has up to five days to update an original 
petition for "business" designation when 
there is a Freedom of Information 
Request. Northern Border asserts that 
five days is an insufficient time In which 
to update a peution. requesting instead 
fifteen days 

FOIA, 5 U.S C 552(a)(6){l). only allows 
an agency ten days from the receipt of a 
request for information to make a 
determination it has carved out only 
three exceptions when the timetable for 
a response may be extended: (1) A need 
to search for the records from field 
facilities or other establishments: (2) a 
need to examine a voluminous amount 
of material; or (3| a need to consult with 
other divisions of the agency or another 
agency. None of these cover updating a 
petition for "business" designation. 
Thus, with only ten days to make a 
decision regarding a FOIA request, the 
OFI roust limit petition updating to five 
days. It should be remenibered that this 


updating is for the sponsor's benefit; it 
minimizes what they roust originally file 
with the OR when ^t aubmitting the 
allegedly "business" information. 

(8) PGT and Alaskan Northwest 
suggest that the word confidential be 
used rather than the designations 
"business" and "sensitive." In the 
alternative, PGT recommends that the 
designations "business" and "sensitive" 
be defined more precisely. 

The term "oonfidentiai" is limited to 
information classified pursuant to 
Executive Order 12065 (1978). which 
protects national security information. 
Also, as slated in the preamble to the 
proposed regulations, the use of the term 
confidential is avoided due to its lack of 
clarity, 46 FR 2234a 

(9) Alaskan Northwest raised the 
issue regarding State of Alaska 
maintaining the confidentiality of 
information It has obtained from the 
OFL In particular, Alaskan Northwest 
questions the uncertainty posed by the 
Alaska Senate Bill No. 9a which would 
not exempt records from disclosure that 
are exempted by a federal law or 
regulation, as under the present Alaska 
statute, AS 09.25.10a Alaska Northwest 
recommends that Issuance of final 
regulations be postponed until the joint 
federai/state agreement has been 
consummated and until there is a 
resolutioo of the pending Senate Bill No. 
90. Alaskan Northwest asserts that in 
the intefipi. OR must treat all 
information as “sensitive." 

A related issued raised by Alaskan 
Northwest Is how other federal a^ndes 
which receive "sensitive" or "business" 
data fiom OR will treat it. Although OR 
indicates in { 1504.310 that it will be 
bound by the decisions regarding public 
access made by agendes from which it 
has obtained i^ormstion, no reciprocal 
provision was induded in the proposed 
rulemaking. 

OR cannot delay the issuance of final 
regulations and in the interim treat all 
information as "sensitive." To do so 
would be contrary to FOIA. which 
mandates the release of agency records 
unless they are exempt. Nevertheless, 
two sections have been added to the 
regulations to eliminate any uncertainty 
as to how the states or any other entity 
which receives information pursuant to 
a cooperative agreement or other 
arrangement with OR will treat 
information that is “sensitive" or 
"business." 

Sections 1504.206 (c) and (d) have 
been added to the regulations: 

(c) Any information designated •*iensilive " 
whi^ U released pursuant to either a joint 
federal/state amement or any other 
arrangement, shall not be released to the 


public by the State or any other entity 
receiving it 

(d) To the extent that a state agency or any 
other, respective entity does not agree in 
advance to paragraph 1S04.206(c) above. Ihe 
OR will not release such infonnation to it. 

Sections 1504.208 (d) and (e) have 
been added to the regulations: 

(d) Any infonnation designated 
petition pending." which is released pursu.mt 
to a joint federal/stale agreement or any 
other arrangement shall not be released to 
the public by the Slate or any other entity 
receiving it unless the OR General Counsel 
has made a determination otherwise. 

(e) To the extent that a state agency or any 
other entity does not agree in ad^nce to 
para^ph 15(M208(d) above, the OR will net 
release suoh information to it 

(10) As stated in § 1504.201(a), the 
general policy of the OFI U to agree in 
advance to resist disclosure of 
"sensitive" information. Alaskan 
Northwest seeks clarification of the tern 
"resist" disclosure. 

Essentially, 'Resist" means that the 
OR will make every effort to prevent 
the release of an agency record that faili 
within the "sensitive" designation. This 
includes denying the FOIA request, 
rejecting the appeal to the Federal 
Inspector, working with the Department 
of Justice to defend those decisions in 
subsequent District Court litigation, and 
doing the same if appeal is neces8ar>’. 
However, the OR recognizes that it has 
no statutory authority either to deny 
disclosure to Members of Congress 
acting in an official capacity or to (ail to 
comply with a court o^er to release an 
agency record. 

(11) Section 1504.202(a)(5) of the 
regulations includes a cate^ry of 
"sensitive" information which is not 
defined precisely, but it rect^izes thsl 
there may be other unspecified 
documents which warrant limited or no 
distribution. Alaskan Northwest asserts 
that their Internal audits may show a 
breach or violation of a contract which 
may provide Alaskan Northwest with • 
cause of action against others. Therefore 
since the audit reports may be important 
for future litigation, Alaskan Northwest 
recommends that the internal audits, 
including quality assurance and quality 
control reports, be designated 
"sensitive." 

Rather than limit "sensitive" 
treatment to only certain named 
documents, OR has created this "catch 
all" category, which will allow any 
petition for "sensitive" treatment to bt 
considered. Internal audit informatloo 
may fall within one of the FOIA 
exemptions and deserve a designation 
of "sensitive" or "business." However, 
not all of the internal audit infonnation 
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would appear to fall in either category; 
some of this information may well be 
used independently in regulatory 
pn:>ceedings, such as the t|uarterly rate 
base determination, which by detmition 
would make it public information. 

A great deal of the audit information 
will acquired via the computer. OFl 
will employ the same procedure for 
assessing the type of treatment this kind 
of information should receive. Petitions 
for treatment of information as 
'’sensitive'' or "business" should 
likewise be submitted for information 
transmitted via the computer. To limit 
the administrative burden of such a 
process, OFl underscores its intent to 
restrict the type of information that will 
be d(‘signatM "sensitive." OFl will not 
entertain an undue number of requests 
for "sensitive" treatment. Any request 
should be made in good faith with 
j proper iustification. OFl %vill utilize the 
controls to restrict access internally to 
computerized information that has been 
I designated "sensitive." 

I Sections 1504.20S(a) and 1504.207(a) 

I hive been revised as follows: 

I (a) Any person, who hat been requested by 

I I the OFl to provide information, including 
oomputeris^ data, which that person 

I btheves to be ’’sensitive." must so designate 
the information on its face and also submit 
lifiiultiineoQsly with the information, a 
petition justifying that "sensitive** 
designation. 

(a) Any person, who has been requested by 

II the OFl to provide information. Including 
I computerh^ data, which that person 

I believes to be "business." must so desigimte 
the information on its face and abo subnet 
1 thnultiineously with the Information, a 
Upetition justifying that "business" 

[ designation. 

(12) Under § 1504.205(c)(2)(ii), the 

I petitioner for a "sensitive" designation 
Itaay. if the petition is denied, petition for 

I I "business" designation. Alaskan 
r Northwest recommends that If OFl 
I»ieci8 a petition for "sensitive" 

I treatment, the information should 
MUtomatically be designated "business." 

I Farther, Alaskan Northwest seeks to 
I place the onus on the requestor of 
I information to prove that it should be 
l^rleased 

The OFl does not agree. As the 
jt^lotions suggest, OFl anticipates that 
iQiich of the information failing the 
I lensitive" test will nonetheless qualify 
I lor “business" designation. But we 
|«*nnot now say that it all will. Thus, the 
■l^uested automatic designation is 
Ijjapproprfate. The ultimate test for 
l^sincss" designation is that the 
jWormation has to fail within one of the 
l^mptiona of FOIA or disclosure must 
l^pTascribed by another statute. As for 


the burden of persuasion, the submitter 
of the Information is in a better position 
than the requestor in the first instance to 
assess the proprietary nature of any 
information submitted. 

(13) The preamble of the proposed 
regulations points out that theoretically 
there may be instances when the OFl 
might on its own initiative release 
information that has been classified as 
"business," 46 FR 22343. Section 
1504.206 of the regulations also 
recognizes that the OFl might make an 
independent decision to disclose 
information. Alaskan Northwest takes 
umbrage with any su^estion that the 
OFl may, on its own initiative, release 
information that is designated 
"business." It cannot envision any 
situation when OFl may have a 
legitimate reason to release such 
information absent a FOIA request. 

To the contrary, there may 1^ 
circumstances when OFl—in the process 
of meeting its many statutory duties— 
may need to release "business" 
information, for example, to support an 
enforcement decision or substantiate a 
rate base determination. But even then, 
the OFl will first afford the sponsor the 
procedural protections of S 1504.208, In 
the process the OFl might conclude that 
a protective order is appropriate. This is 
actually more protection than available 
under other agencies* FOIA regulations. 

(14) Section 1504.208(d)(2) states that 
the OFl will publicly disclose any 
information at issue within ten calendar 
days of a determination. Although no 
objections were voiced by any of the 
commentators on this provision. OFl has 
reviewed it and concluded that a slight 
clarification is necessary. 

FOIA requires that an agency make a 
determination within ten calendar days 
after the receipt of a request for 
information, but does not require the 
disclosure of the record at that time. 
When there is any disagreement 
regarding the release of "business" 
information. OFl believes that ten days 
is sufficient time for the submitter to 
institute any court action to enjoin the 
release of any record. The proposed 
regulation permits the OF! to release the 
Information at issue any time during the 
ten day period after a determination. 

The following modification to the 
regulation, i 1504.206(d)(2), makes it 
clear that OFl will not release any 
information at Issue until ten days after 
the determination. 

(2) The fact that the information at issue 
will be publicly disclosed ten days after the 
determination. 

III. Conclusion 

This final rulemaking is not subject to 


the requirements of 42 U.S.C. 4332(2)(c). 
Morever. It is not a "major rule" within 
the meaning of section l(b] of Executive 
Order 12291. The regulation is clearly 
within the authority delegated by law, 
and is consistent with Congressional 
Intent. As required by section 4(a). the 
OFl explains this conclusion. The Part 
1504 merely explains how the OFl will 
Implement its information gathering 
authority (15 U.S.C 719e(8H5)(D)): how 
the OFl will handle documents for 
which confidential treatment is 
requested; and how the OFl will process 
public disclosure requests under the 
Freedom of Information Act The annual 
effect on the economy is minor, well 
below $100 million. Nor will there be a 
major increase in costs or prices or 
significant adverse effects on 
competition, employment, etc. These 
regulations do not require the three 
companies sponsoring ANCTS to 
compile information. Any information 
requests will be required by the many 
federal statutes which the OFl will be 
enforcing relative to ANCTS. As 
required by the Executive Order, section 
4(b), the OFl has ^ven full attention to 
public comments in general and the 
comments of persons directly affected 
by the rule in particular. The OFl 
complied with section 3(c)(3) of the 
Executive Order. 

This final rulemaking does not 
establish an "information collection 
requirement." as defined at 44 U.SC 
3502(4). Accordingly, the requirements 
of Pub. L 96-511 do not apply. 

This is a certification, to the Office of 
Advocacy at the Small Business 
Administration, rendered pursuant to 
the Regulatoiy Flexibility Act (RFAj. 

Pub. L 96^54, 5 U.S.C 605|b). 

The final rule. 10 CFR Part 1504. is the 
OFI's regulations forgathering, handling, 
and disclosing information. TUs rule 
should not impose significant economic 
impact. Any impact that does occur, 
however, will fall on the three 
companies sponsoring ANGTS, the 
largest privately-financed construction 
project in U.S. history. By definition, 
they are not small business entities. 

Dated: December 8.19B1. 

JohnT.Rhett. 

Federal Inspector, 

For the reasons set out above, the 
Office of the Federal Inspector amends 
Title 10 of the Code of Federal 
Regulations by adding a new part. Part 
1504, to read as follows: 
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PART 1504—GATHERINQ. HANDUNO, 
AND DISCLOSING INFORMATION 

Subp«rt A—Procedure* Oov«fnlr>g Of I 
Informatkin Requests, Subpoena Process, 
Jud^l Enforcamafit, and Administrattva 
SanctkKia 

8cc. 

1504.101 Scope. 

1504.102 General overaigbt—OKI requesU 
for Information. 

1504.103 General oversight—Informal 
tanctlona. 

1504.104 General oversight—Subpoenaa. 

1504.106 General oveml^t—Compliance 

orders. 

1504.106 General overaight—ladldal 
enforcement. 

1504.107 Formal OFl proceedings— 
Discovery. 

1504.10B Formal OFI proceedings— 
Subpoenas. 

1504.109 Formal OFl proceedings— 
Compliance orders. 

1504.110 Formal OFl proceedings—fudidal 
enforoeinent 

Subpart B—Troatmant of **S«naMlva** and 
^Buslneas** Information 

1504.201 General poHcy. 

1504.202 Document categories. 

1504JttD Factors governing designation of 

Information as **tenallive**. 

1504.204 Factors governing designation of 
Information as ‘'’business*'. 

1504.205 Procedures to designate 
information as ‘‘sensitive”. 

1504.206 Treatment of “sensitive** 
Information. 

1504.207 Procedures to designate 
information as “business”. 

1504.208 Treatment of “business** 
information. 

Subpart C—Public Requests lor 
Information 

1504J01 Purpose and scope. 

1504.302 Policy on disclosure of OFl 
records. 

1504.303 Partlol ctisdoaure of records. 

1504.304 Existing records. 

1504.305 Where and to whom requests for 
OFI records should be sent. 

1504.30B Form of request. 

1504.307 Requests which do not reasunable 
describe records sought 

1504.306 Responsibilities of freedom of 
information officer. 

1504J09 Time allowed for issuance of initial 
determination. 

1504.310 Records of other federal agencies. 

1504.311 Records obtained from the public; 
notice to the donor. 

1504.312 Initial denial of a request. 

1504.313 Appeal from an initial denial 

1504.314 Appeal determination. 

1504.315 Contents of determination denying 
appeal. 

1504.316 Time allowed for issuance of 
appeal determination. 

1504317 Exemption categories. 

1504.316 Fees: payment waiver. 

Authority: 5 US.C section 552; sections 
7(a) (5) and 0 of ANGTA< IS U.S.C section 


719; and sections 102 and 202 of 
Reorganization Plan No. 1 of 1979. 

Subpart A—Procedures Governing OR 
Information Requests, Subpoena 
Process, Judicial Enforcement, and 
Administrative Sanctions 

{1504.101 Scope. 

(a) The Federal Inspector has 
expansive authority to collect 
information which **he deems necessary 
to carry out his responsibilities.^ Section 
7(a)(5)(D) of the Alaska Natural Gas 
Transportation Act (ANGTA), 15 U.S.C 
719e(a)(5)(D). Absent voluntary 
subn^^on, the Office of the Federal 
Inspector (OFl) may issue an 
administrative subpoena and. if 
necessary, pursue judicial cmforcement 
of unsatished subpoenas. 

(b) This subpart describes the 
procedures which will be used when 
voluntary OFl requests for information 
relevant to the general oversight 
funebons of the OFl are not fulfUled. It 
also provides the procedures to be used 
during any fonnal OFl preceding for 
issuing arid enforcing administrative 
subpoenas. 

{ 1504.102 General oversight—Ofl 
requests for Information. 

(a) *The OFI will exercise its 
juds^ction mainly through general 
project oversight, not Ihrou^ ad hoc 
adjudication. As a result most of the 
OH's requests for information should 
occur outside the confines of litigation. 

(b) The OFI will make requesU for 
information in writing, except when a 
written communication would result in 
an unacceptable delay, in which case 
any oral request will be confirmed in 
writing. RequesU will provide an 
adequate description of the information 
requested and state a reasonaUe period 
of time, consistent with the mandate of 
ANCTTA to expedite the regulatory 
process, within which the information 
should be submitted. 

(c) When the request for information 
has not been satisfied, the OFI may take 
further action under either or both 

SS 1504.103 and 1504.104. 

(1504.103 General oversight—Informal 
sanctions. 

(a) If the request for needed 
information is not satisfied, as per 
( 1504.102(c), the OR may—as an 
alternative to or in addition to issuing an 
administrative subpoena—withhold any 
regulatory approval or monitoring action 
to which the needed information relates. 

(b) The director of the OFI office 
responsible for the specific regulatory 
approval or monitoring action and in 
need of the information withheld or the 
Deputy Federal Inspector where 


appropriate may, after consultation with 
the General Counsel, withhold such 
approval or action, as per ( 1504.103(a]. 

(c) Delays associated with the OFI 
withholding approval or action, as per 
paragraph (a) of this section, will be 
attribute to the recalcitrant entity, to 
which the unsatisfied but valid 
InformatioD request had been made. 

{1504.104 Gensfil oversight— 
subpoenas. 

(a) /uatiflcaUon. If the request for 
need^ information is not satisfied. a$ 
per S 1504.102(c). the OFI may issue a 
subpoena compelling production under 
this Section. 

(b) hsuonev. Subpoenas for the 
pr^uction of information deemed 
necessary for the OFI to carry out its 
general oversight and monitoring 
responsibilities may be issued either by 
the Federal Inspector or by the OFI 
General 0>unsel or designee. 

(c) Contenta. Subpoenas will bear tht 
OR name and seal and the name and 
position of the issuing officer. 
Subpoenas will command the 
production of reasonably described 
information at a designated place and 
time, not to exceed 10 calen^r days 
from date of service. The subpoena will 
contain the statutory basis for the 
request of the Information and how the 
requested information is relevant to the 
execution of OFTs authority. 

(d) Service, 

(1) A subpoena will be served upon 

the per8on(s) named in the subpoena bf 
delivering a copy of the subpoena to the 
per8on(t) nam^. | 

(2) Delivery of the subpoena may be 
made by: 

(i) Any legally-accepted method, or 

(ii) Any other method that provides 
the person with actual notice prior to thi | 
return date of the subpoena. 

(e) Motion to quash, A motion to 
quash a subpoena maybe made no molt 
than 5 calendar days from the date of 
service. Such motion shall be filed with 
the issuing officer and shall set forth 
specific reasons why the information 
requested is clearly not necessary for 
the OR to carry out its duties. The 
issuing officer may deny or grant the 
motion in whole or part; stay or extend 
the time for compliance; or modify the 
subpoena as appropriate. 

{ 1504.105 General oversight— compJUno# 
ortiers. 

(a) When a subpoena issued pursuesl 
to { 1504.104 has been neither quashed 
nor satisfied, the OFI may issue a ^ 
compliance order, as per section ll(sXll 
of ANGTA. 15 U.S.C 719i(a)(l). Either 
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^ Federal Inspector or the OF! General 
nsel may issue such an order, 
b] Such compliance order will 
dfy: (1) The subpoena violated; and 
i a time of compliance, not to exceed 
(calendar days. 

1504.106 General oversIgntHucfIcial 
Vorcement 

I addition to pursuing remedies 
ailable under other applicable 
iD^Hsions of law. the OFl may. after the 
ncc and violation of a compliance 
tier 

|a) Seek judicial enforcement of the 
atisfied subpoena: 

b) Commence a civil action pursuant 
lion 11(a)(2) of ANGTA, 15 UAC 
iK[aH2). in the district court of the 
|iited States having venue for 
priate relief, including an 
action against or civil penalties (not 
ed $25,000 per day) for. violating 
} compliance order, and/or 
Ic) Where appropriate, seek an order 
kn the district court holding the 
jfendant in contempt of court 

1.107 Formal Ofl prooeedinga— 

|a)To the extent that it undertakes an 
orecment or other regulatory action 
) requires an agency hearing on the 
) or which otherwise could result 
! imposition of serious sanctions 
kinst the responding person, the OFI 
^gather the necessary information 
jigh interrogatories, document 
;tion. depositions, and other forms 
iiscovery. 

|b) The rules governing such discovery 
1 appear as part of the OFI*s rules of 
:iice and procedure. 10 CFR Part 

f) Unjustified refusal to comply with 
'Very requests may result In the OFI 
ig 8 subpoena compelling 
pliance. as per 9 1504.100. 

t.106 Formal Ofl proceedings— 
as. 

j^si/f/catjon* If the discovery 
^t for information is refused, as per 
^ icr7(c). if a requested witness 
a to appear, or if a party refuses to 
wuce evidence, the OH may issue a 
compelling discovery, 

'ance, or production under this 
teon. 

W/rs;;a/?c». Subpoenas justified 
inJ be issued by 

lOFl presiding officer on his or her 
P nation or on a motion filed with 
wsiding officer by any party to the 
T Proceeding. Subpoenas will be 
If the presiding officer finds that 
poformatioD requested is necessary 
duties of the OFI and should not 
>ise be withheld. 


(c) Contents, Subpoenas wtU bear the 
OFI name and seal, the name and 
position of the issuing officer, and the 
title of the proceeding. Subpoenas will 
command a named person to testify or 
produce reasonably described evidence 
or information at a designated time and 
place. The subpoena will contain the 
statutory basis for the request of the 
information and how the requested 
information is relevant to the execution 
of 0FI*8 authority. 

(d) Service. Service will be 
accomplished in accordance with 
9 1504.104(d). 

(e) Motion to quash. A motion to 
quash a subpoena may be made no more 
than 5 calendar days from the dale of 
service. Such motion shall be filed with 
the OFI presiding officer who issued the 
subpoena (and where appropriate 
served on the party applying for the 
subpoena) and shall set forth specific 
reasons why the information requested 
is clearly not necessary for the OFI to 
carry out its duties, or should otherwise 
be withheld. The OFI presiding officer 
may deny or grant the motion in whole 
or part; stay or extend the time for 
compliance; or modify the subpoena as 
appropriate. 

91504.109 Formal Ofl proceedings^ 
compltaoce orders. 

When a subpoena issued pursuant to 
9 1504.106 has been neither quashed nor 
satisfied, the OFI may issue a 
compliance order in accordance with the 
procedures set forth in 9 1504.105. 

91504.110 Focmal OFI proceedin gs 
ludictol enforcement 

ludicial enforcement of a compliance 
order, issued under 91504.100. may be 
sought in accordance with 9 1504.106. 

Subpart B—Treatment of •‘Sensttlve- 
and *'Busineaa^ Information 

9 1504.201 General pottey. 

(a) The OFI agrees in advance to 
resist disclosure of ^'sensitive'* 
information, a narrow category 
including national security, trade secret, 
critical procurement, and secrecy 
agreement information. 

(b) For "business** information, 
however, the OFI only agrees to the 
following; (1) To give to the submitter 
notice and opportunity to object; and (2) 
to balance the competing interests as to 
disclosure. 

9 1504.202 ' Document categories. 

(a) The "sensitive" category is very 
narrow, only including documents 
which, except under court order, should 
in no case be distributed outside the 
government (and in most cases retained 


just within the OFI). The following types 
of information are ''sensitive": 

(1) Documents classified for national 
security reasons are "sensitive", the 
only contemplated examples of which 
relate to the reciprocal procurement 
review with the Northern Pipeline 
Agency in Canada. 

(2) Trade secrets, as explained and 
defined in 9 1504.203(b) for this 
particular context, also come within the 
"sensitive** category. 

(3) Critical procurement information, 
particularly tentative bids, price and 
vendor conditions, come within the 
"sensitive" designation. 

(4) The "sensitive" category also 
includes information originally received 
by the submitter under a bona fide 
secrecy agreement from the third party 
origiDator of the information. 

(5) There could possibly be other 
documents received under 
cucumstances warranting limited or no 
distribution. Privileged informatioo 
developed during non-ANGTS litigation, 
for example, mi^t warrant an OFI 
agreement to resist disclosure. Privacy 
considerations might also be relevant 
here. Because "sensitive" designation of 
this type of information is presently only 
hypothetical, it will receive no 
elaboration in 9 1504203. 

(b) The "business" category entails 
information either developed at a cost 
and possessing demonstrable market 
value or the release of which may 
substantially impair the competitive 
position of the person who supplied It. 
whether an ANGTS sponsor or another. 
This is basically proprietary 
information, disclosure of which would 
reduce or eliminate its vahie to the 
submitter. Unlike "sensitive" 
information, "business" information 
may. under certain circumstances, be 
disclosed to the public. The OFI will 
balance the economic impact of 
disclosure against the public interest in 
access. 

91504203 Factors governing designation 
of Information aa "aanaltlve**. 

[e] National Security. While relatively 
rare, the first type of "sensitive" 
Information to protected by the OH 
is "classified" information. Through a 
formal U.S.-Canadian exchange of 
diplomatic notM establishing reciprocal 
procedures to administer procurement 
oversi^t. the OH is required to 
maintain the "confidentiality" of cmlafn 
Information disclosed by the Northern 
Pipeline Agency. Such information 
would constitute "foreign government 
information" and as such would be 
classified as "confidential" under 
Executive Order 12065. During the 
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limited penod of the procurement 
process, while this Information 
continues to be “confidential/* the OFI 
will deny public access under FOIA 
exemption (b)(1), that is, Information 
properly classified under Executive 
Order as “in the interest of national 
defense or foreign policy/’ (See 
i 1504.317(a)(1) of Subpart C of this 
part). 

(b) Trade Secrets. Trade secrets are 
the core of the “sensitive** caterory: 

(1) The ANCTTS sponsors mi^t have 
to contract for some highly specialized 
technical, and secret process or 
mechanism instrumental to the design or 
construction effort 

(2) Public disclosure of the process 
itself—as contrasted to what was 
produced by use of the process—would 
cause the contractor severe economic 
and competitive loss. Disclosure of such 
trade secrets is not in the public interest 
for it could both hamper project 
expedition and also escalate 
construction costs. 

(3) The on will resist any FOIA 
request for such information* as well as 
discourage requests from other agencies 
or Congressional committees, unless 
adequate pr< :f*ctions are provided. 

FOIA exemption b(4)—while broader 
than just trade secrets—will be 
employed. (See $ 1504.317(a)(4) of 
Subpart C of ihis part). So too, the Trade 
Secrets Act prohibition against 
unauthorized disclosure applies 
primarily to information like these trade 
secrets. 

(4) While the term “trade secret“ has 
varying connotations depending on the 
legal context, the OFI will use the 
following criteria to discern if 
information is a trade secret solely for 
the purpose of bringing it within the 
“sensitive** category: 

(i) The cost of developing the 
information; 

(ii) The value of the information to the 
owner and competitor, i.e., the extent of 
the co^etitive advantage it provides; 

(iii) The extent to whiA the 
information is not independently known 
or available to others; and 

(iv) The extent to which the owner 
has maintained its confidentiality. 

(c) Secrecy Agreements. The OFI will 
scrutinize information under secrecy 
agreements from a narrow perspective 
similar to that employed for trade 
secrets. These secrecy agreements could 
well be insisted upon by the trade secret 
owner contracting with the ANGTS 
sponsor. The OFI will closely review 
such secrecy agreements to assure that 
they are: 

(1) Necessrtry, in terms of the sponsor 
being able to gain possession of the 
information reasonable conditions; 


(2) Enforceable against the submitter. 
!>.* through dvil damages; and 

(3) Not formed to circumvent the OFI’s 
regulations limiting special treatment for 
“sensitive** information. 

(d) Critical Procurement Critical 
procurement information will be 
protected through the FOIA (b)(4) 
exemption, and includes primarily 
tentative bids (price vendor, and 
conditions), disclosure of which before 
completion of the process could skew 
the procurement* leading to delay and/ 
or cost escalation. Critical procurement 
information of the ANGTS sponsors will 
also retain the “sensitive** designation 
subsequent to the award of a contract. 

(1504.204 Factors governing designation 
of Information as *t>usin«ss“. 

(a) Proprietary Nature. “Business’* 
information is proprietary, commercial 
or financial information, the release of 
whic^ may substantially impair the 
competitive position of the person who 
supplied it. whether an ANGTS sponsor 
or another. In the majority of cases, the 
ANGTS sponsor will incur substantial 
costs to develop or purchase numerous 
studies, plans, designs, methods, 
systems, etc., associated with project 
completion. While not “sensitive** 
information* these documents 
nonetheless possess some value; that is, 
the sponsors might at some time find a 
willing buyer for the information. 

(b) Treatment “Business” information 
generally comes within FOIA exemption 
b(4). but the OFI is not committed 
necessarily to resisting its public 
disclosure. Instead, the OFI will balance 
the economic harm of disclosure against 
the public interest supporting the access 
request In so doing* the OFI will first 
notify the submitter of '^business'* 
information that a request for access has 
been made or that the OFI on its own 
initiative intends to disclose it as 
detailed in Section 1504.200. The 
submitter will then have the burden of 
proving to the OFI that the requested 
information is truly valuable and that 
disclosure will reduce or eliminate that 
value. 

(c) Factors Against Disclosure. While 
on disclosure of such information 
would not strictly speaking, impair 
competitive position, it might reduce or 
eliminate the potential for revenues from 
a future sale. Beside this general 
economic impact the OFI will consider 
the following ANGTS-specific factors 
militating against disclosure: 

(1) For **bu8lne8s” information merely 
held by an ANGTS sponsor but owned 
by a third party, such as procurement- 
related information of a prospective 
vendor or contractor, public disclosure 
might be shown to impair the sponsor's 


ability to procure future goods and 
services at a reasonable price. 

(2) To the extent that “business** 
information is utilized by the sponsors 
for ANCTTS construction, the associated 
costs will be capitalized for rate base 
inclusion As such, the consumers of 
Alaskan gas will pay for such 
“business” information. The revenues 
from any subsequent sale of this 
“business” information should used as a 
credit to rate base, thereby benefitting 
the gas consumer, who has been paying 
for such information. Therefore, when 
ruling on requests for public disclosure 
of the sponsors* “business’* information, 
the OFI will consider, on the one hand, 
the likelihood and magnitude of future 
gas consumer rate reduction if access is 
denied and* on the other hand, the 
purpose to be served if access is 
granted. 

(3) While the OFTs authority to gather 
information is expansive (see Subpart A 
of this Part), public disclosure of certoia 
types of “business** Information might 
increase submitter resistance and 
thereby increase the OFI's need to use 
compulsory rather than voluntary 
process for subsequent information 
gathering. This eventuality could impair 
the OFTs ability to expedite ANGTS 
construction* something which the OH 
would try to avoid. 

(d) Factors Favoring Disclosure. 

(1) Disclosure is the statutory 
preference under FOIA. 

(2) For “business” Information rcliitcd 
to Its overall role of administering the 
equal opportunity program for ANGl'S 
preconstuction and construction (set^ 43 
CFR Part 34 and 10 CFR Part 1534), the 
OFI will accord the maximum public 
access permitted within relevant legal 
parameters, as described in this subparl 

( 1504.205 Procedures to designate 
information as *"sensitive*". 

(a) Any person, who has been 
requested by the OFI to provide 
Information, including computerized 
data, which that person believes to be 
“sensitive,” must so designate the 
information on its face and also submit, 
simultaneously with the Information, a 
petition justifying that “sensitive” 
designation. 

(b) A petition for “sensitive” 
designation must contain the followings 

(1) A thorough statement (including 
documentary support and sworn 
affidavits If appropriate) explaining why 
the information is “sensitive,” pursuant 
to the criteria set forth in §{ 1504.202 
and 1504.203; 

(2) When appropriate, the length of 
time and the circumstances under whicn 
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i informatioii should remain 
^ignated ^‘sensitive**; and 
rp) llie name and address by which 
hi potitionsr can promptly be readied 
W the OFI (through letter or telegram) 
bneerning the petitioned*for 
lesignatioiL 

nc) Upon receipt of the petition, the 
bn General Counsel or designee will 
Vtermine whether the information will 
je designated as "sensitive/* 
f (ij The General Counsel or designee 
inii make this determination as soon 
her receipt of the petition as is 
bcticable, but in the interim the 
atitioner may not assume that the 
btition has been approved. 

I |2J The General Counsel or designee 
nil notify the petitioner of one of the 
^ following determinations: 
l(i] The information Is designated as 
T.sMive" and thus will be protected 
n public disclosure under all 
umstaMCs. as per S 1504.206; 

||ti)The information is not designated 
I “sensitive," in which case the 
titioncr may, where appropriate, 
bsidi r petitioning the OFI for a 
designation, as per 
h504.:()7; or 

|(iii)The petition is inadequate for 
'ling a final determination, in which 
B the petitioner will have five 
days from receipt of the 
prmination in which to cure the 
btion- 

Treatment of '‘sensltivt'* 

mion. 

WFor information designated by the 
Nas “senaitive," under 
, « 205(cK2KA). the on will take the 
internal steps: 

n)The designated information will be 
toIIv stamped on Its face as 

with the notations that 
c disclosure is prohibited: that the 
R^neral Counsel must first approve 
Kosure within the Government: and 
It internal distribution and copying is 
Jprohibited unless approved by the 
J^urity Officer. The "sensitive" 
V-iitiDn will remain unless the 
Counsel determines that 
:^d r ircumstanoes make it 
S4ry to remove such a designation, 
case the submitter will be so 
‘Sed immediately. 
llTlie on will impose stringent 
control procedures for the 
al(‘d information, including 
I locked storage facihtiea, an 
{ntd custodian, and a system of 
logs to assure limitation on 
^‘buiion and copying. 

When a request for public 
^ure of the designated information 
^ved, the OFI Freedom of 
ni^tion Officer will so notify the 


original submitter of the "sensitive" 
information. 

(c) Any information designated 
"sensitive," which is released pursuant 
to either a joint federal/state agreement 
or any other arrangement shall not be 
released to the public by the State or 
any other entity receiving It 

(d) To the extent that a state agency 
or any other respective entity does not 
agree in advance to i 1504.206(c). the 
OFI will not release such information to 
it 

(e) If the OFI subsequently encounters 
difiiculties in resisting public disclosure 
of "sensitive" information, the OFI 
General Counsel or designee will so 
notify the original submitter, affording 
an opportunity for the submitter to take 
whatever supplemental legal action it 
deems appropriate to assist the OFI in 
resisting disclosure. 

S 1504.207 Procedures to designate 
Information as *iHtsiness". 

(a) Any person, who has been 
requested by the OFI to provide 
information, including computerized 
data, which that person believes to be 
"business," roust so designate the 
information on its face and also submit, 
simultaneously wvith the information, a 
petition justifying that "business" 
designation. 

(b) A petition for "business" 
designation must contain the following: 

(1) A concise statement explaining 
why the information is "business," 
pursuant to the criteria set forth in 

S 1504.204 of this Part, including 
particular analysis of the factors for and 
against disclosure; 

(2) When appropriate, the length of 
time and the circumstances under which 
the information should remain 
designated "business": and 

(3) The name and address of a 
responsible person, who can speak for 
the petitioner and who can promptly be 
reached by the OFI (through letter or 
telegram) concerning the petitioned-for 
designation. 

(c) Upon receipt of the petition, the 
OFI General Counsel will briefly review 
the matter and reject petitions which are 
patently inadequate. This brief review, 
however, does not constitute final action 
on the petition. Until the petition is 
formally considered (see § 1504.206 of 
this part) by the OFI, the petitioner may 
not assume that the petition has been 
approved. 

f 1504.206 Treatment of '"business** 
Information. 

(a) For information petitioned to be 
desi^ated as "business," for which the 
petition has not been rejected as 
patently inadequate under $ 1504.207(c), 


the OFI will stamp "'business* petition 
pending," with the notation that public 
disclosure is not allowed without prior 
official OFI approval pursuant to this 
section, whether In the case of FOIA 
requests or disclosure at the OFI 
employee*s own initiative. Otherwise, 
the OFI will impose no special 
procedures for internal control 

(b) When a request for public 
disclosure of the information stamped 
"business" is received or when the OFI 
on its own initiative intends to make 
pubic disclosure, the OFI Freedom of 
Information Officer will so notify the 
ori^nal submitter of the information, 
giving the submitter up to five days to 
supplement the original petition for 
"business" designation, first filed 
pursuant to 9 1504.207(a). This 
supplementation may be accompanied 
by a sworn affidavit If appropriate and 
should include the following; 

(1) Statement of any change in facts 
since the petition was first filed 
(including whether the petition has 
become unnecessary): 

(2) Detailed explanation of the market 
value of the information at issue and 
why disclosure would reduce or 
eliminate that value; and 

(3) Su^ested ways to minimize 
economic harm from disclosure while 
still affording public access, such as 
isolating the specific portions of 
documents warranting special 
treatment 

(c) As part of the OFI initial 
determination on any FOIA request for 
stamped information (under 99 1504.306 
and 1504.312 of Subpart C) or as part of 
an independent OFI decision to disclose 
that stamped information to the public, 
the OFI General Counsel or designee 
will make one of the following decisions 
on the pending petition for "business" 
designation; 

(1) The information Is not "business" 
within the meaning of 9 1504.204(a), and 
the petition is therefore denied. If there 
is no other reason to withhold public 
disclosure, the OFI Freedom of 
Information Office will then grant the 
FOIA request 

(2) The information Is "business** 
within the meaning of 9 1504.204(a). The 
petition is therefore granted and the 
information is designated as "business." 
However, when balancing the competing 
factors as to disclosure under 

9 1504.204(b)-(d). the public interest 
favors disclosure. Thus, the OFI 
Freedom of Information Office will then 
grant the FOIA request 

(3) The information is **busine8s" 
within the meaning of 9 1504.204(a). The 
petition is therefore granted, and the 
information is designated as "business." 
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When balancing the competing factors 
88 to disclosure under ( 1504.204(bHd) 
the public interest is against disclosure. 
Thus, the OR Freedom of Information 
Officer will then deny the FOIA request 
as per $ 1504.312 of Subpart C, subject 
to the petitioner's ongoing assistance to 
the OFI in defense of any proceeding 
that might thereafter be brought to 
compel the OFI to disclose the 
"business'* information. 

(d) Any information designated 
"'business* petition pending." which is 
released pursuant to a joint federal/ 
state agreement or any other 
arrangement, shall not be released to the 
public by the State or any other entity 
receiving it unless the OFI General 
Counsel has made a determination 
otherwise. 

(e) To the extent that a state agency 
or any other entity does not agree in 
advance to § lS04^(d). the OH will 
not release such information to it. 

(0 The OH Freedom of Information 
Officer will immediately advise the 
petitioner (submitter of the information 
at issue) of: 

(1) The determinations made pursuant 
to either ( 1504.208(c)(1) or 
1504.206(c)(2): and 

(2) The fact that the information at 
issue will be publicly disclosed ten 
calendar days after the determination. 

Subpart C—Public Requests for 
information 

} 1504.301 Purpose and scope. 

(a) This subpart describes the 
procedures by which records may be 
obtained from the Office of the Federal 
Inspector for the Alaska Natural Gas 
Transportation System (OH), in accord 
with the Freedom of Information Act, 5 
U.S.C. 552. That provision of law 
requires that this agency, "upon any 
request (other than that made by 
another Federal agency) for records 
which (1) reasonably describes such 
records, and (2) is made in accordance 
with published rules stating the time, 
place, fees (if any), and procedures to be 
followed, shall make the records 
promptly available to any person." 

(b) The procedures in this subpart do 
not apply to requests for records 
published in the Federal Register, for 
materials which are legally owned by 
OH employees in their personal 
capacity, and for materials which are 
readily available to the public, such as 
books, journals, perodicals and other 
copyrighted materials available through 
reference libraries, even if such 
materials are in OH's possession. 


( 1504.302 Policy on disclosure of Ofl 
records. 

(a) The OH will make records 
available to the public, to the greatest 
extent possible in keeping with: 

(1) The spirit of the Freedom of 
Information Act; 

(2) The rights of individuals to 
privacy: 

(3) The designation of any document 
as "sensitive" and "business** 
information which the OH will give 
special treatment (pursuant to ^bpart B 
of this part); and 

( 4 ) The need to promote frank internal 
policy deliberations and to pursue 
official activities without undue 
disruption. 

(b) All OH records shall be available 
to the public upon request, unless 
disclosure is prohibited by court order. 
Executive Order, statute, provision of 
this subsection, or an exemption under 
the Freedom of Information Act. 

{ 1504.303 Partial disclosure of records. 

If a requested record contains both 
exempt and nonexempt material the 
nonexempt material shall be disclosed 
after the exempt material has been 
deleted. 

i 1504.304 Existing records. 

(a) The Freedom of Information Act 
does not require the creation of new 
records in response to a request, nor 
does it require the OH to place a 
requestor's name on a distribution list 
for automatic receipt of certain kinds of 
records as they come into existence. 
Instead, it establishes requirements for 
disclosure of existing records. 

(b) All existing OH records are 
subject to routine destruction according 
to standard record retention schedules. 

( 1504.305 Whare and to whom requests 
for OFI records elXHild be sent 

(a) Although OH records may be 
located in one or more of the OH's 
branch offices, all requests for OH 
records should be sent to OH 

# Meadquarters, addressed to: Office of 
the Federal Inspector, Alaska Natural 
Gas Transportation System Freedom of 
Information Officer Room 3413, Post 
Office Building 12th and Pennsylvania 
Avenue. N.W. Washington. D.C 20044 

(b) To the extent that a request Is 
received by a branch office of the OH. 
the request %vill not be deemed received 
by the OH until received at OH 
headquarters, following transmission by 
the branch office. 

§ 1504.306 Form of request 

A request shall be made in writing 
and shall reasonably describe the 
records sought in a way that will permit 


their identification and location. If such 
information is available, the request 
should identify the subject matter of the 
records, the date when it was made, the 
per8on(8) or the office which made the 
records, the present custodian of the 
records, and any other information 
which will assist in the location of the 
requested records. 

} 1504.307 Requests whldi do not 
reasonably describe records sought 

(a) If the description of the records 
sought in the request is not sufficient !>> 
allow the OH to identify and locate the 
requested records, the OH will notify 
the requestor that the request cannot be 
processed further until additional 
information is furnished. 

(b) The OH will make reasonable 
effort to assist in the identification and 
description of records sought and to 
assist the requestor In formulating his 
request 

(c) If a request is described in general 
terms (e.g., all records having to do with 
a certain area), the OH may 
communicate with the requestor with a 
view towards reducing the 
administrative burden of processing a 
broad request and minimizing the fees 
payable by the requestor. 

§ 1504.308 Responsibilities of Freedom of 
Information Ofticef. 

(a) Upon receipt of a written request, 
the Fre^om of Information Officer shaB 
mark the request with the date of 
receipt, indicate the date by which a 
response is due, and note any other 
pertinent administrative information. 
The Freedom of Information Officer 
shall monitor the handling of the tnitinl 
request and any appeals to ensure a 
timely response. 

(b) The Freedom of Information 
Officer shall maintain a file concerning 
each initial request and any appeals 
received. This file shall contain a copy 
of the request, initial and appeal 
determinations, and other pertinent 
correspondence and records. 

(c) The Freedom of Information 
Officer shall collect and maintain the 
information necessary to compile the 
reports required by 5 U.S.C SS2(d). 

S 1504.309 Time aNowed for Issuance of 
initial determination. 

(a) Except as otherwise provided in 
this Section, the Freedom of Informatics 
Officer shall not later than the tenth 
working day after the date of receipt of 
a request for records, issue a written 
determination to the requestor, statingr 

(1) Which of the requested records 
will, and which will nol be released; 
and 







Federal Register / VoL 46, No. 240 / Tuesday, December 15, 1981 / Rules and Regulations 61233 


(2) The reason for any denial of a 
reouest. 

(d) The period of 10 working davs 
shall be measured from the date the 
request is first received, pursuant to 
{ 1504.305 of this oart. 

(c) 'fhere shall be excluded from the 
period of 10 working days (or any 
extension thereof) any time which 
elapses between the date when a 
requestor is notified by the OFI that his 
request does not reasonably identify the 
records sought and the date when the 
requestor furnishes a reasonable 
identification. 

(d) There shall also be excluded from 
the period of 10 working days (or any 
extension thereof) any time which 
elapses between the date when a 
requestor is notified by the OFI that 
pn^payment of fees is required and the 
date when the requestor pays, or makes 
suitable arrangements to pay such 
charges. See ( 1504.318(c). 

(e) The OFI may extend the basic 10- 
day period established under 

f 1504.309(a) by a period not to exceed 
10 additional working days by 
furnishing written notice to the 
requestor, within the basic 10-day 
period, stating the reasons for such 
extension and the date by which the OFI 
expects to be able to issue a 
determination. The period may be so 
extended only when absolutely 
necessary, only for the period required, 
and only when one or more of the 
following circumstances require the 
extension: 

(1) There is a need to search for and 
collect the requested records from field 
facilities: 

(2) There is a need to search for, 
collect, and appropriately examine a 
voluminous amount of separate and 
distinct records which are demanded in 
a tingle request; or 

(3) Ihere is a need for consultation, 
which shall be conducted with all 
practicable speed, with another agency 
ha\ing a substantial interest in the 
determination of the request (or among 
two or more components of the OFI). 

(f) Failure of the OFI to issue a 
determination within the lO^lay period 
(together with any authorized 
extensions) shall constitute final agency 
action, which authorizes the requestor to 
commence an action in an appropriate 
Federal District Court to obtain the 
records, 

11504J10 Records of other Federal 
•flsneiet. 

(a) If the release of a record would be 
of concern to both the OFI and another 
Federal agency, the record will be made 
available by the OFI only if the interest 
of OFI is the primary interest. The OFI 


has the primary interest in a record if it 
was developed pursuant to OFI 
regulations, directives, or request, even 
though the record originated outside the 

on. 

(b) If the on docs not have primary 
interest in the records, the request shall 
be referred in writing to the agency 
having the primary interest and the 
requestor will be so notified. 

{ 1504.311 Reoofds obtained from the 
public; notice to the donor. 

(a) If a requested record was obtained 
by the On from a person or entity 
outside the Government, the OFI official 
responsible for processing the request 
shall, before making a decision on the 
request and when it is administratively 
feasible to do so. seek the views of that 
person or entity in writing on whether 
the record should be released. 

(b) For "sensitive** or "business** 
information, notice to the entity 
providing the information is required 
and governed by Subpart B of this pari. 

$1504.312 mmal denial of a raquasL 

(a) An initial denial of a request may 
be issued only for one or more of the 
following reasons: 

(1) The record requested is not known 
to exist: 

(2) The record is not in the OFI*8 
possession: 

(3) A statutory provision, a provision 
of this Part, a court order, or an 
Executive Order requires that the 
information not be disclosed: 

(4) The record is exempt f^m 
mandatory disclosure under 5 U.S.C. 
552(b), and the OFI has decided that the 
public interest would not be served by 
disclosure: or 

(5) The record is believed to exist in 
on's possession but has not yet been 
located (see $ 1504.312(e)). 

(b) Each initial determination to deny 
a request shall be written, signed, and 
dated, and it shall state the basis for 
denial of a record or any part of a 
record. 

(c) The written denial of a request 
shall include the name and title of the 
per8on(s) participating in a decision to 
deny that request. 

(d) The denial shall state the 
administrative procedure for appealing a 
determination against releasing any 
record or part of a record. 

(c) When a request must be denied 
because the record has not yet been 
located (although It is believed to exist 
in OFl's possession), the OFI office 
responsible for maintaining the record 
shall both continue to seai^ diligently 
(until it is located or it appears that the 
record does not exist or is not in OFI*t 
possession), and also periodically 


inform the requestor of the office's 
progress. 

$ 1504.313 Appeal from an Initial denial. 

(a) Any person whose request has 
been deni^ in whole or in part by an 
Initial determination may appeal that 
denial by addressing a written appeal to 
the address shown in $ 1504.305. 

(b) An appeal should be mailed no 
later than 30 calendar days after the 
date the requestor received the initial 
determination denying the request. An 
untimely appeal may be treated either 
as a timely appeal or as a new request, 
at the option of the Freedom of 
Information Officer. 

(c) The appeal letter shall contain the 
date of the initial determination, and the 
name and address of the person who 
issued the initial denial, appeal 
letter shall also indicate which of the 
records, to which access was denied, 
are the subiect of the appeal. 

$ 1504.314 Appeal determination. 

(a) The Federal Inspector will make 
one of the following legal 
determinations in connection with every 
appeal from the initial denial of a 
request for an existing, located record: 

(1) The record must be disclosed: 

(2) The record must not be disclosed, 
because a statute or a provision of this 
Part so requires: or 

(3) The record is exempt from 
mandatory disclosure but legally may be 
disclosed as a matter of OFI discretion. 

(b) The Federal Inspector may decide 
to delegate his authority over the appeal 
process. 

$ 1504.315 Contents of deteimlnatlon 
denying appeal. 

A determination denying an appeal 
from an initial denial shell contain the 
following: 

(a) It shall be in writing: 

(b) It shall state which of the 
exemptions in 5 U.S.C. 552(b) apply to 
each requested existing record: 

(c) It shall state the reasonfs) for 
denial of the appeal: 

(d) It shall also state the name and 
position of the OFI officer or employee 
who made the decision that the appeal 
be denied: and 

(e) It shall further state that the person 
whose r^uest was denied may obtain 
judicial review of the denial by 
complaint filed with the District Court of 
the United States in the District in which 
the complainant resides, in which the 
OFI records are situated, or in the 
District of Columbia, pursuant to 5 
U.S.C 552(a)(4). 
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(1504J16 Time allowsd for Issuance of 
appeal determination. 

(a) Except as otherwise provided in 
this Section, the Federal lospcotor 
8haU--no later than the twentieth 
working day after the date of receipt by 
the Frecdcm of Information Officer at 
OR Headquarters of an appeal from an 
initial denial of a request for records— 
issue a written determination stating 
which of the requested records (as to 
which an appeal was made) shall be 
disclosed and which shall not be 
disclosed. 

(b) The period of 20 working days 
shall be measured from the date when 
an appeal is first received by the 
Freedom of Information Officer at OR 
Headquarters. 

(c) The Federal Inspector may extend 
the basic 20-day period established 
under S 1504.318(a) by a period not to 
exceed 10 additional wooing days, by 
furnishing written notice to the 
requestor %vfthin the basic 20-day 
period, stating the reasons for such 
extension and the date by which the 
Federal Inspector expects to be able to 
issue a determination. The period may 
be so extended only when absolutely 
necessary, only for the period required, 
and only when one or more of the 
following circumstances require the 
extension: 

(1) There is a need to search for and 
collect the records from field factUties or 
other establishments that are separate 
from the office processing the appeal: 

(2) There is a need to search for, 
collect and appropriately examine a 
voluminous amount of separate and 
distinct records which are demanded in 
a single request: or 

(3) There is a need for consultation, 
which shall be conducted with all 
practicable speed, with another agency 
having a substsmtial interest in the 
determination of the request, or among 
two or more components of the OR. 

$1504.317 Exemption catepofles. 

(a) 5 U.S.C. 552(b) establishes nine 
exclusive categories of matters which 
are exempt from the mandatory 
disclosure requirements of 5 U.S.C. 
552(a). No request under 5 U.S.C 552 for 
an existing, located record in the OR*s 
possession shall be denied by any OR 
office or employee, unless the record 
contains (or its disclosure would reveal) 
matters which are: 

(1) Specifically authorized under 
criteria established by an Executive 
Order to be kept secret in the interest of 
national defense or foreign policy and 
are in fact properly classified pursuant 
to such Executive Order (See Subpart B 
or this part); 


(2) Related solely to the Internal 
personnel rules and practices of an 
agency: 

(3) Specifically exempted from 
disclosure by statute, other than 5.U.S.C 
552(b):thaisuch statute (i) 
requires that the matters be withheld 
from the public in such a manner as to 
leave no discretion on the issue, or (li) 
establishes particular criteria for 
withholding or refers to particular types 
of mattefs to be withheld; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential 
(See Subpart B of this part): 

(5) Interagency or inira-agency 
memoranda or letters which would not 
be available by law to a party, other 
than an agency, in litigation with the 
agency; 

(6) Personnel and medical fries and 
similar fries, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Investigatory records compiled for 
law enforcement purposes, but only to 
the extent that the pi^uction of such 
reoords would (1) interfere with 
enforcement proceedings, (ii) deprive a 
person of a ri^t to a fair trial or an 
impartial adjmlication, (tii) constitute an 
unwarranted Invasion of personal 
privacy, (iv) disclose the identity of a 
confidential source and, in the case of a 
record compiled by a criminal law 
enforcement authority in the course of a 
criminal investigation, or by an agency 
conducting a ia^ul nation^ security 
intelligence investigation, confidential 
information furnished only by the 
confidential source, (v) disclose 
investigative techniques and procedures, 
or (vi) endanger the life or physical 
safety of law enforcement personnel; 

(6) Contained in or relat^ to 
examination, operating, or condition 
reports preparf^ by, on behalf of, or for 
the use of an agency responsible for the 
regulation or supervision of financial 
institutions: or 

(9) Geological and geophysical 
infonnation and data, induding maps, 
concerning wells. 

(b) The lact that the applicability of 
an exemption permits the withholding of 
a requested record (or portion thereof) 
does not necessarily mean that the 
record must or should be withheld. 

i 1504318 Fees; payment; waiver. 

(a) Feo schedule. Fees will be charged 
requestors for searching for and 
reproducing requested records, in 
accordance with the following schedule: 
Record search time (OR employees), 
SSJOO per half hour, computer 
programming time (OR employees). 
$18.00 per hour reprodbction of 


documents (paper copy of original), 

$0.20 per page; and other costs of 
searching for or duplicating records 
(including such items as: computer 
system time; contractor computer 
programming time; reproduction of 
photographs, microforms, or magnetic 
tape: computer printouts; and 
transportation of records), actual direct 
cost to the OR. 

(b) Method of paymeoL All fee 
payments shall he in the form of a check 
or money order payable to the order of 
the *T1.S. Treasury** and shall be 
addressed to: Office of the Federal 
Inspector, Alaska Natural Gas 
Transportation System, Division of 
Financial Management, Room 1409. Post 
Ofrice Building. 12th & Pennsylvania 
Ave. NW., Washington, D.C 20044. 

(c) Prepayment or assurance of 
payment. If the OR determines or 
estimates that the unpaid fees 
attributable to one or more requests by 
the game requestor exceed or will 
exceed S25X30, OR need not search for. 
duplicate, or disoiose records in 
response to any request by that 
requestor until the requestor pays, or 
makes acceptable arrangements to pay, 
the total amount of fees due (or 
estimated to become due) under this 
section. (See i lS04.309(d)). In such a 
case, the OR office shall promptly 
inform the requestor (by telephone, if 
practicable) of the ne^ to make 
payment or arrangements to pay. 

(d) Reduction or waiver of fee. The fee 
chargeable under this section may be 
reduced or waived by the OR, If the 
public interest would be served. A 
request for reduction or waiver of fees 
should be addressed to the OR Freedom 
of Information Officer. 

(e) The OR Freedom of Information 
Officer shall maintain a record of all 
fees charged requestors for searching for 
and repr^ucing requested records 
under this section. If. after the end of 60 
calendar days from the date on which 
request for payment was made, the 
requestor has not submitted payment to 
the OFI Freedom of Information Officer, 
the Freedom of Infonnation Officer shall 
place the requestor's name on a 
delinquent list If a requestor whose 
name appears on the delinquent list 
makes another request under this part, 
the OR Freedom of Infonnation Officer 
shall inform the requestor that the OFI 
will not process the request until the 
requestor submits payment of the 
overdue fee from the earlier request and 
prepayment of the fee for the cunent 
request may be required. 
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VETERANS ADMINISTRATION 

Standards for Electrically Powered 
Wheelchairs 

agency: Veterans Administration. 
action: Notice of Publication of 
Standards and Request for Comments. 

summary: Notice is hereby given of the 
proposed publication of the Veterans 
Administration Standards for 
Electrically Powered Wheelchairs in the 
Bulletin of Prosthetics Research. These 
standards are to provide an evaluation 
base for electrically powered 
wheelchairs and to ensure a functional 
wheelchair which is safe, comfortable 
and durable. These Veterans 
Administration Standards for 
QcctricaUy Powered Wheelchairs 
establish minimum standards for the 
classification, selection, and purchase of 
electric wheelchairs, by the Veterans 
Administration, for use by veteran 
beneficiaries. The Bulletin of Prosthetics 
Research is published by the 
Rehabilitation Engineering Research and 
Development Service. Department of 
Medicine and Surgery, Veterans 
Administration. The Bulletin is 
published semi-annually and is 
available through the Government 
Printing Office. These Standards are 
scheduled for publication In the Spring, 
1982 edition. 

dates: Comments must be received by 
December 31,1981. It is proposed that 
all electrically powered wheelchairs 
submitted for qualification under these 
Standards meet the requirements 
contained therein by February 25.1982. 
addresses: Intarested persons are 
invited to submit written comments 
regarding these Standards to the 
address below. Testing equipment and 
techniques may also be viewed at the 
same site. 

Director. VA Rehabilitation Engineering 
Center. 252 Seventh Avenue, New 
York. NY 10001. 

Dated: December 7.1961. 

Robert P. Nimmo. 

Administrator. 

Veterans Administration Standards for 
Electrically Powered Wheelchairs 

December 1980 
Contents 
(Major Headings) 

1.0. Scope. Classification, limitations. 
Definitions. 

1.1. Scope 

1.2. Classification and Qualification. 

1.3. limitations. 

1.4. Definitions. 

2.0. Performance. 

2.1. Speed. 


2.2. Inclined Surfaces. 

2.3. Range. 

2.4. Dynamic Characteristics. 

2.5. Level Braking. 

2.8. Ramp Brakii^ 

3n. Electrical Characteristics and 
Requirements. 

3.1. L^el Ground. 

3.2 Ramp Ascent 

3.3. Quiescent-Energy Drain. 

3.4. Short Circuit Protection. 

3.5. Electrical-Energy Conductance. 

3.6. Rain Operation. 

4ik Power Drives. 

4.1. Disengagement 

4.2. Types and Appropriate Safeguards. 

SjG Stability. 

6.1. Occupant Stability. 

5.2. Wheelies. 

5.3. Turning on a Ramp. 

5.4. Caster-Wheel Flutter. 

5.5. Tracking. 

5.6. Obstacles. ^ 

6j0. Structural Requirements. 

6.1. Class 1 Wheelchairs. 

6X Oats n Wheelchairs. 

6.3. aass lU Wheelchairs. 

6.4. Foldability and Portability. 

6.5. Battery Security and Accessibility. 

7ja Batterf Chargers. 

7.1. General Characteristics. 

7.2. Battery-Charger Types. 

6B. Control Systems and Components. 

6.1. Documentation. 

8.2. General. 

8.3. Speed Controls. 

8.4. loystick Controls. 

6v5. Pneumatic (Breath) Controls. 

6.6. Other Types of Controls. 

6.7. Support Brackets. 

IX). Scape* Classification* Limitations, 
Definitions, 

1.1. Scope, This Standard applies to 
electrioally powered wheelchairs for use 
by entitled veteran beneficiaries. 
Intended for VA use, this document sets 
minimum standards for the 
classincation. selection, and purchase of 
electric wheelchairs suited to veteran 
needs. While other persons and 
agencies may use this document for 
reference, it is to be understood that this 
document is not intended for eventual 
use as an American National Standard. 
Thus, the VA disclaims any 
responsibility arising from use of the 
following material by any person not 
affiliated with the VA. 

1.2. Classification and Qualification, 
Powered wheelchairs shall be classified 
according to performance capability. 
There shall be three classes: 

Class I wheelchairs carding a 200-lb. 
(90.7 kg) person shall attain a maximum 
speed of between 2.5 and 4.0 ml/h (4.0 
and 6.4 km/h) on level ground, be 
capable of climbing a slope of not less 
than 6 deg., travel a distance of at least 
6 mi. (9.7 km) between battery charges, 
and be able to clear a 1-inch high 
obstacle from a moving start 


Class n wheelchairs carrying a 200-lb. 
(90.7 kg) person shall attain a maximum 
speed of between 44) and 6.0 mi/h (6.4 
and 9.7 km/h) on level ground, climb a 
slope of not less than 9 deg., travel a 
minimum distance of 10 ml. between 
battery charges, and clear a 2-in. (5.1 
cm) high obstacle from a moving start. 

Class in wheelchairs shall be capable 
of all the functions performed by Class 
II wheelchairs while carrying a 250-lb 
(113 kg) person. 

Wheeelchairt covered by this 
Standard shall be classified and 
qualified for use by veteran 
^neficiaries by means of laboratory 
and field tests. Compliance with certain 
Standards shall be determined by 
observation, measurement, and 
inspection. Wheelchairs deviating from 
the Standard in some minor fashion that 
are found to be satisfactory as a result 
of clinical testing shall be deemed 
acceptable. 

1.2,1. Requirements, Electrically 
powered wheelchairs covered by this 
Standard shall meet the same 
mechanical requirements as the self- 
propelled folding wheelchairs covered 
under Veterans Administration 
Standard (Federal Register, Vol. 42. No. 
230, Tuesday, December 13,1977) with 
respect to strength, durability, safety, 
adjustability, stability, casters, brakes, 
locks, and maneuverability. Curb-drop 
tests and weight requirments are 
excluded. They shall also meet 
additional Standards, listed below, 
concerning electrical and mechanical 
performance and safety. A manual 
describing control and performance 
characteristics, together with 
maintenance guides including wiring 
diagrams, shall be furnished with each 
wheelchair as given in Para. ai. 
(Documentation), below. 

Rationale, It is assumed that 
electrically powered wheelchairs 
covered by this Standard will be used is 
the same environments where manually 
propelled (non-powered) wheelchairs 
are used. Requirements for Structural 
integrity and stability of powered 
wheelci^irs. therefore, should be similar 
to those specified for manually 
propelled wheelchairs, notwithstanding 
the additional weight of the motors and 
batteries. 

1.2.2, Laboratory Tests, Laboratory 
tests shall be performed with motors, 
controls, and batteries mounted jn their 
normal positions. Batteries may be filial 
with water instead of acid electrolyte 
during mechanical tests for the 
convenience and safety of laboratory 
personnel. Performance tests shall be 
conducted with fully charged, 
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mechanically and electrically sound 
batteries. 

1.2^ Field Tests, Wheeldiairs 
qualificKl under this Standard will be 
tested under field conditions in actual 
use. Observations and data collected 
during these field tests shall provide the 
basis for evaluating safety, utility, and 
performance characteristics. These tests 
will be conducted in hospital, home, and 
outdoor environments. Wheelchairs 
whidi do not meet the safety 
requirements during laboratory testing 
will not be field tested. Wheelchairs, 
covered by this Standard, which are 
essentially similar to previously 
qualified models may be qualified 
without field testing. 

1.3. Limitations. These Standards do 
not cover conveyances designed 
exclusively for outdoor use. 

1.4. Definitions. 

1.4.1. Acceleration. The rate of change 
of velocity with respect to time 
expressed in terms of the acceleration 
(i.e., G) due to gravity. For example. 

0.4G denotes an acceleration equal to 40 
percent of that due to gravity. 

1.4.2. Add-On Power Packs. 
Assemblies of motors, power trains, 
controllers, mounting brackets, and 
batteries intended for attachment to 
manually propelled wheelchairs in order 
to convert them to electrically powered 
wheelchairs. 

1.4.3. Anthropomorphic Dummy. A 
dummy of the dimensions, proportions, 
and weight distribution of a typical male 
body. 

1.4.4. Brake. A mechanical or 
electromechanical system for applying 
friction to the wheels or drive system of 
a wheelchair to retard its motion. Brakes 
are different from wheelchair locks 
which prevent a stationary wheelchair 
from moving. 

1.4.5. Disengagement The release of a 
power train from connection to the drive 
wheels to permit free wheeling. 

1.4.6. Regenerative Braking. 
Regenerative braking uses the 
electroma^efic characteristics of the 
motors to brake a wheelchair. The 
inertial energy of the wheelchair is 
converted to electrical energy and. in 
the process, the motion of the 
wheelchair is retarded. 

1.4.7. Flutter. To move in quick 
oscillating motion; vibrate. As used in 
this Standard, flutter generally refers to 
the oscillating movement of caster 
wheels about a vertical axis. 

1.4.8. /eik. The rate of change of 
acceleration with respect to time, or the 
third derivative of distance with respect 
to time. This quantity, a useful measure 
of the disturbing impetus given the user 
when operating the controls, is given in 
G per second. For example, a jerk of 5G/ 


sec. means that the rate of change of 
acceleration is equal to five times the 
acceleration due to gravity in one 
second. 

1.4.9. Latchina (Holding). A control 
method in whiem a momentary signal 
turns a function on until another 
momentary signal turns the same 
fimetion ott. 

1.4.ia May. Discretionary. 

1.4.11. Momentary. A control method 
which actuates a function for the 
duration of an input signal 

1.4.12. Power Train. A system or 
component to transmit power from a 
motor to a drive wheel le., gears, belts, 
chains, etc. 

1.4.13. Quiescent-Energy Drain. The 
battery-energy discharge through the 
control circuit when the wheelchair is 
not in motion; the main power switch is 
turned on, and the controller does not 
transmit power to the drive system. This 
is the normal energy-drain characteristic 
of proportional electronic controls. 

1.4.14. Shall. Mandatory. 

1.4.15. Short Circuit A condition of 
low resistance between two points in a 
circuit resulting in excess current. 

1.4.16. Should. Desirable. 

1.4T7. Stability. A condition in which 
a vertical projection of the center of 
gravity of a system falls within its base 
support As used in this Standard, it 
refers to resistance to toppling or other, 
unwanted, rotational motion. 

1.4.18, Steady State. An operational 
condition which does not change 
significantly with time. The term as used 
in this Standard refers to uniform rates 
of energy consumption or uniform 
velocity. 

1.4.19. Surge. A laige sudden change 
of current or voltage. 

1.4.2a Volt-Ampere (Watt). An 
electrical unit equal to the product of 
one volt and one ampere. £)C operation 
is assumed. 

1.4.21. Wheelie. A maneuver in which 
a wheelchair is momentarily balanced 
on its rear drive wheels. Given sufficient 
amplitude of front wheel lift-off, a 
condition of catastrophic instability may 
result wherein the wheelchair may tilt 
backward, and the occupant become 
injured. 

ZJd. Performance. 

2.1. Speed. 

2.1.1. Standard. Powered wheelchairs 
shall attain a certain minimum speed 
but shall not exceed a maximum. Speed 
values shall reflect class designation. 

2.1.2. Specification. On smooth level 
terrain. Class 1 wheelchairs shall attain 
a maximum s^ed of not less than 2.5 
mi/h (4.0 km/h), but not more than 4.0 
mi/h (6.4 km/h), while carrying a test 
load of 200 lbs. (9a7 kg). On similar 
terrain. Class n wheelchairs shall attain 


a maximum speed greater than 4.0 mi/h 
(a4 km/h), but not greater than 6i) mi/h 
(9.7 km/h), while carrying a 200-lb. (90.7 
kg) test load A Class III wheelchair 
shall perform ah a Class II wheelchair 
while carrying a 250-lb. (113 kg) load. 

Rationale. Normal walking speed is 
approximately 3.0 mi/h (4.8 km/h). The 
maximum speed of a Gass 1 wheelchair 
should be similar to. or slightly greater 
than, ordinary walking speed. Properly 
trained wheelchairs users can safely 
manage speeds of 60 mi/h (9,7 km/h) 
provided by Class U and Class III 
wheelchairs. 

2.1.3. Speed Tests. Speed 
measurements shall be conducted in a 
straight line on hard flat, horizontal 
surfaces. Test loads shall consist of an 
anthropomorphic dummy or a test 
• subject with a sufficient, additional 
inanimate load to meet the weight 
requirements of Para. 2.1.2. Maximum 
speed shall be measured over a 50>ft. 
(152 m) distance entered at full speed. 
An automatic timing procedure, ix., 
optical or load-sensor triggering. Is 
recommended If stopwatch time 
measurements are to be used, the 
average elapsed time taken from two 
independent observations will be 
obtained. If a wheelchair Is equipped 
with pneumatic tires, then proper 
pressure shall be assured for each tire 
during the tests. 

22. Inclined Surfaces. 

22.1. Standard. Powered wheelchairs 
shall be capable of ascending inclined 
surfaces. 

2.2.2. Specification. Class 1 
wheelchairs shall climb inclined 
surfaces of at least 6 deg. (102% slope) 
%vith a standard test load (Para. 2.12.). 
Starting from a dead stop. Class 1 
wheelchairs shall achieve a final 
velocity of at least 12 mi/h (2.4 km/h). 
Class U and Class III wheelchairs shall 
climb inclined surfaces of at least 9 d^. 
(152% slope) with a final speed of at 
least 2.0 mi/h (3.2 kro/h). 

Rationale. Most hospital entrance 
slopes do not exceed 6 deg. (165% 
slope), and the inclined surface 
requirements will probably be adequate 
to meet most barrier-free environments. 
(ANSI A 117.1-1951 (R 19n)). The 
UMPTA Standard for bus ramps is 9.0 
deg. (152% slope); Class II and Class III 
wheelchairs should be capable of 
climbing such ramps. 

222. Inclined-Surface Test The 
inclined surface shai) bo hard, flat and 
of the non-skid type. Length shall be 
sufficient to permit the wheelchair to be 
driven 30.0 ft. (9.1 m) in a straight line. 
The wheelchair, plus standard load, 
shall accelerate from a standing start at 
the bottom of the ramp with the 
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controller set at maximum speed. The 
time to traverse the central 10-ft. (3.05 
m) span will be used to gauge velocity. 
The means of measuring velocity shall 
bo those given in Para. 2.1.3. 

2.3. Range. 

2.3.1. Standard. Powered-wheelchair 
range (distance traversed on a single 
battery charge) shall be suitably large 
and shall reflect the classification of the 
wheelchair. 

2.3.2. Specification. Class 1 
wheelchairs shall travel a minimum of 
6.0 mi. (9.6 km) on hard. flat, horizontal 
surfaces on a single battery charge. 
Class II and Class III wheelchairs shall 
travel a minimum distance of 10.0 mi. 
(16.1 km) on o single charge. All 
wheelchairs shall achieve the indicated 
ranges for 20 complete cycles. Each 
cycle shall start with the same batteries 
in a fully charged state. Weightload 
conditions shall be as given in Para. 

2.1.2. Manufacturers shall recommend 
appropriate battery types, sources of 
supply, and case sizes to meet range 
requirements, or the manufacturer shall 
provide appropriate batteries %^ith 
wheelchairs. 

Rationale. Typical, daily, indoor use 
should not require an electrically 
powered wheelchair to travel more than 
6.0 mi. (9.6 km) since this distance is 
comparable to values covered daily by 
normal walkers. Thus, a 6.0-mi. (9.6 km) 
range for Class I wheelchairs is 
sufOcient. Class U and Class III 
wheelchairs offer greater performance 
by definition: the lO-mi. (16.1 km) range 
requirement reflects the additional 
performance requirement. 

The Range Test, given below, is 
designed to be conducted in conjunction 
with the Electrical-Encigy Conductance 
Test (Para. 3.5.2.). 

2.3.3. Range Test. The wheelchair is to 
be equipped with a standard test load 
(Para. 2.1.2.) and driven over a relatively 
high-friction, horizontal, flat, hard 
course at an average speed equal to, or 
exceeding, two-thirds maximum speed. 
Long stops acting to promote battery 
recovery and component temperature 
drop are not desirable: should the 
stopped time exceed one minute in the 
course of a given range test, the result 
shall be unacceptable. Course layout 
shall employ a tape measure or 
calibrated odometer. Should the course 
bo small in comparison to the range, lap 
counting Is an acceptable measure of 
distance. The test will terminate when 
either the desired range is achieved or 
the batteries are incapable of propelling 
the wheelchair, plus test load at two- 
thirds maximum speed. 

2.4. Dynamic Characteristics. 
Chmamic characteristics refer to 
wheelchair performance and stability of 


the occupant and wheelchair when the 
motion of the wheelchair changes in 
magnitude and/or direction. 

2.4.1. Standard. Wheelchair dynamic 
characteristics shall not cause 
discomfort or loss of stability to the 
user. 

2.4.2. Specification. The horizontal 
acceleraUon of a powered wheelchair 
shall be essentially uniform and not 
cause any disturbance which may 
adversely affect the occupant's control 
over his motion and stability and of the 
wheelchair. Maximum, horizontal, 
wheelchair acceleration shall not 
exceed 0.6G. Horizontal jerk shall not 
exceed 10.0G/sec. 

Rationale. Sudden changes in motion 
(acceleration or deceleration) by a 
marginally stable wheelchair with an 
.occupant, especially on inclines, may 
create a dangerous condition: this may 
be exacerbated by users with atypical, 
anatomical, weight distribution such as 
amputees. 

2.4.3. Dynamic-Characteristic Test. 
The acceleration value to be measured 
is the maximum value developed from a 
standing start by the wheelchair while 
carrying a standard test load consisting 
of a male driver, plus sufficient dead 
load, to bring the total to specified 
standards (Para. 2.1.2.). A commercial 
servoaccelerometer is to be fastened 
firmly to the frame of the wheelchair. 
The control stick is to be moved forward 
as rapidly as possible by the wheelchair 
occupant. Accelerometer results are to 
be recorded as a function of time using 
an appropriate high-frequency response 
oscillograph or an oscilloscope. Should 
the base line shift in the course of the 
run, the implication is that the 
accelerometer attitude has changed: the 
test is unacceptable. An average of five 
successful readings is required to 
establish the desired acceleration value. 
)erk is to be determined by graphically 
difTerentiating the acceleration versus 
time record, described above, in the 
conventional manner. 

2.5. Level Braking. 

2.5.1. Standard. The powered 
wheelchair shall be capable of 
decelerating in a safe comfortable 
manner from maximum velocity. 

2.5.2. Specification. Class I 
wheelchairs shall not roll less than 1 ft. 
(.30 m), or more than 3 ft. (.91 m). on a 
smooth, hard, horizontal surface after 
release of the speed control while 
undergoing maximum velocity under 
rated load conditions (Para. 1.2.). 

Class II wheelchairs shall not roll less 
than 3 ft. (.91 m). or more than 6 ft. (1.83 
m), on a horizontal surface after release 
of the speed control while undergoing 
maximum velocity under rated load 
conditions (Para. 1.2.). 


Class III wheelchairs shall not roll 
less than 4 ft. (1.22 m), or more than 8 ft. 
(3.05 m), on a horizontal surface after 
release of the speed contrtol while 
undergoing maximum velocity under 
rated load conditions (Para. 1.2.). 

Maximum deceleration in each class 
test shall not exceed 0.6G. 

Rationale. With power suddenly 
removed, whether or not intended (e.g., 
zero-command input), wheelchairs in 
motion may stop abruptly or tend to 
coast excessively. Such potentially 
undesirable motions should be 
controlled to assure the safety and 
comfort of the occupant. Regenerative 
braking or other types of braking 
involving the mechanical resistance of 
gear trains and the sliding contact of 
high-friction surfaces are all acceptable 
means of decelerating the wheelchair. 

2.5.3. Level-Braking Test. The 
wheelchair, plus proper test load, shall 
be driven at maximum velocity on a 
hard, flat, horizontal surface. When a 
marker is reached, the driver is to 
release the control. The distance 
traversed in coasting to a full stop, 
obtained through use of a tape measure, 
is the required, level-braking, test 
measurement. 

2,6. Ramp Braking. 

2.6.1. Standard. Power failure on a 
ramp shall not produce dangerous 
forward rolling or backward motion. 

2.6.2. Specification. Powered 
wheelchairs carrying proper test loads 
(Para. 1.2.), when released from a 
standing start, shall not roll down a 6.0- 
deg. incline faster than 0.5 mi/h (0.8 km/ 

h). 

2.6.3. Ramp-Braking Test The ramp 
shall be hard, flat, and of a non-skid 
surface type. I.ength shall be sufficient 
to permit the wheelchair to coast 15.0 ft. 
(4.58 m) in a straight line from the point 
of release. The time required to traverse 
the last half of the ramp will be used to 
gauge velocity. The means of measuring 
velocity shall be those given in Para. 

The starting velocity, at the top of 
the ramp, shall be zero. Runs are to be 
conducted with the control system in the 
"on" position and in the "off* position 
so as to seek that condition producing 
the largest ramp-descent velocity. If 
there is a difference, the largest value 
measured is to be employed as the final 
value. The user is not to activate the 
joystick or other speed regulating means 
in the course of this test 

3.0. Electrical Characteristics and 
Requirements. 

3.1. Level Ground. 

3.1.1. Standard. Electrical 
consumption rates, expressed in watts, 
shall reflect reasonable efficiency. 
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Extraordinary power demands are 
undesirable. 

3.12. Specification, Level ground 
electrical-eneigy drain of all powered 
wheelchairs shall not exceed 600 watts 
during steady-state operating conditions 
or 1500 watts during surges. 

Rationale, Surge conditions follow 
immediately upon the application of 
power to the drive motors; steady-state 
conditiona exist when the wheelchair 
achieves uniform motion. Permissible 
electrical-power values, given above, 
reflect measurements obtained %vith the 
most common powered-drive systems. 

It is appreciated that the test, given 
immediately below (Para. 3.1.3.), may 
not be precise at low-energy 
consumption levels. However, it is 
believed that the testing error is 
negligible at the maximum-energy levels 
sought 

3.1.3. Level Ground Electrical 
Consumption Test Measurements shall 
be made with fully charged batteries. 
The test drive surface shall be hard, flat 
and horizontat The wheelchair shall 
carry an appropriate test load (Para. 

2.12.). Voltage and current readings 
shall be made with meters offering a 
sufflciently fast response time. Both 
steady-state and SUige-power readings 
are to be obtained under conditions of 
full power application to the wheelchair. 
Surge readings shall be obtained with 
the wheelchair initially at rest 

32. Ramp Ascent 

3.21. Standard, Ramp ascent shall be 
conducted in an efflcient manner. 

32.2 Specification, Ramp-ascent 
electrical-energy consumption shall not 
exceed 1000 watts during steady-state 
conditions or 1500 watts during surges. 

3.22. Ramp-Ascent Electrical- 
Consumption Test The test procedure 
shall be as given in Para. 3.1.3., with the 
substitution of an appropriate ramp for 
the prior level surface. Proper ramp 
angles shall be chosen for each 
wheelchair class from that description 
given in Para. 1.2. 

3.2 Quiescent-Energy Drain. 

3.3.1. Standard, Quiescent-energy 

drain shall be minimal. 

3.32. Specification. Quiescent-eneigy 
drain shall not exceed 5.0 watts. 
Indicator lamps, if used, shall not 
consume more than 02 watts each. No 
current drain shall exist when the main 
power Switch is turned off. 

Rationale. Excessive quiescent-energy 
drain leading to prematurely depleted 
batteries is clearly undesirable. 

3.3.3. Quicsceni-Enorgy Drain Test 
Conventional voltage current 
meters shall be arranged to monitor 
battery output 


With the main power switch on and 
all other controls inactive, readings are 
those of quiescent-energy loss. 

3.4. Short Circuit Protection, 

34.1. Standard. Wheelchair 
controllers shall incorporate reasonably 
accessible, short drcxiit protection 
elements, such as manually resettable 
circuit breakers or fuses, to prevent 
inordinately large or potentially 
dangerous battery discharge currents. 

242. Specification, Manually 
resettable circuit breakers are permitted. 
Automatic resetting drenit breakers 
shall not be acceptable. Fuses are also 
permissible but shall be clearly labeled 
%vith respect to pertinent electrical rating 
for proper replacement It is 
recommended that if fuses are 
employed their proper replacements 
should be housed in the controller. 

Short circuit protective components 
shall be located adfaoent to the 
wheelchair battery. 

To permit adequate time for 
compliance with these Standards, the 
effective date shall be one year from the 
date of their publication in the Federal 
Register. 

Rationale, Short circuit protection 
components are clearly desirable since 
they ofler protection against excessive, 
undesirable, electrical loads as well as 
short circuits. The resetting feature of 
automatic resetting circuit breakers is 
unacceptable since a possible danger 
may exist for the wheelchair user if 
inordinately high electrical current, 
caused by a malfunction, is maintained. 

3.42. Sfrorf Circuit Protection Test 
The adequacy of short circuit protection 
shall be determined by inspection of the 
submitted wheelchair, plus circuit 
diagrams. 

32. Electrical-Energy Conductance. 

3.5.1. Standard, All electrical 
components shall transmit current safely 
without developing excessive local 
temperatures. 

25.2 Specification, The wheelchair 
shall be capable of operating at 
maximum slope-ascent, current-drain 
conditions for 10 minutes and at 
maximum speed on level terrain for one- 
quarter hour with complete safety and 
without excessive heat generation. User 
accessible surfaces will not exceed SO 
deg. C Temperature tests shall be 
conducted in such a manner so as to 
preclude undesirable ambient- 
temperature effects, e.g., indoors or 
outdoors on cloudy or cool days. The 
wheelchair chassis shall not be 
employed to conduct electrical current 
All electrical components and 
assemblies shall ^ rated for that 
condition corresponding to maximum 
slope-ascent c^ent 


322. Electrical-Energy Conductance 
Test At the conclusion of the Range 
Test (para. 23.), user accessible portions 
of the wheelchair shall be examined 
with a thermometer to measure surface 
temperature; temperatures greater than 
122 d^. F. (50 deg. C) are unacceptable. 
Circuit boanJs. insulation, etc., shall be 
inspected for signs of excessive 
temperature su^ as discoloration. 
Electrical current between the battery 
and wheelchair frame shall not be 
permissible. Inspection of connector 
contacts is required to assure no loss of 
electrical effectiveness as a result of the 
Range Test 

26 Rain Operation. 

26.1. Standard. Powered wheelchairs 
intended for outdoor usage shall be 
capable of operating in heavy rain 
%vithout mechanical or electrical 
difficulties. 

222 Specification, Rain shall not 
impair the function of Gass 111 electric 
wheelchairs aside from reduction of 
traction resulting from wet surfaces. 

3.62. Rain O^ration Test A Class 111 
wheelchair, under test shall be sprayed 
by a shower or equivalent spray device. 
Cold fresh water shall be used in 
amounts simulating heavy rain intensity, 
in. (425 mm), during a IQ-minute 
riod, after which the wheelchair is to 
driven immediately. Observations of 
function during the subsequent period 
shall focus on possible power loss and 
control difficulties. Any significant 
reduction in perfonnance, control or 
safety caused by the simulated rain is 
unacceptable, with the singled exception 
of that natural reduction in available 
traction resulting from wet tires. 

Class 1 and Class 11 wheelchairs are 
exempted from this test. 

42. Power Drives, 

4.1. Disengagement 

4.1.1. Standard, All electrically 
powered wheelchairs shall roll when a 
moderate force is applied to the push 
bandies by an attendant. 

4.12. Specification. Wheelchairs shall 
be acceptable if the maximum push 
force, to maintain motion, does not 
exceed 20 lbs. (69 N) when pushing the 
wheelchair by the push handles in a 
straight line on a horizontal hard, flat 
surface at a negligible speed. This may 
be accomplish^ by the use of an easily 
accessible disengagement mechanism 
for attendants to release the drive 
wheels from the power-drive system. 
Removal or addition of components or 
subassemblies to achieve this 
requirement shall not be acceptable. 

Rationale, It is imperative that an 
attendant be able to readily push a 
disabled wheelchair. The 20-lb. (89 N) 
force is four times that required to 
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initiate movement in a manually 
propelled wheelchair according to 
Veterans Administration Standard 
Federal Register, VoL 42, No. 239, 
Tuesday, December 13,1977). Para. 
3.2.5.4J2. 

Fower-Drive Disengogement • 
Teat The powered wheelchair, plus 
standard test load (Para.. 1.2.), shall be 
placed in a simulated powerTailure 
condition upon a flat, horizontal, hard 
surface. The drive disengagement 
device, if any, shall be employed. 

(.Active disassembly of the wheelchair, 
or any portion thereof, shall not be 
acceptable as a form of disengagement 
device.) The force required to propel the 
chair at a negligible speed shall be 
measured with a suitable force gauge 
such as a dial push-pull gauge. The 
measured force magnitude must not 
exceed 20 lbs (89 N) 

4.2. Types and Appropriate 
Safeguards. Althou^ different power- 
drive systems may be used, each shall 
provide maximum safety for the user. 

4.2.1. Belts, Belts are used to transfer 
power from motors or speed reducers to 
drive wheels. The wheelchair shall 
incorporate guards, covers, side panels, 
and any other suitable safeguards that 
preclude pinching, jamming, and 
catching the occupant's anatomy and 
clothing. 

4.2.2. Chains, Suitable guards shall be 
incorporated to preclude contact 
between the chain drive and the 
occupant's anatomy and clothing. 
Dripping of lubricants from the 
wheelchair is unacceptable. 

4.2.3. Friction Gear and Other 
Exposed Drives. Suitable guards or side 
panels shall be employed %vith friction 
drives to preclude contact between the 
drive components and any part of the 
occupant's anatomy or clothing. Only 
automatically adjusting mechanisms 
which engage the friction drives with the 
tires shall be acceptble. 

Rationale. Friction drives are subject 
to inordinate tire wear and gouging for 
several reasons including low tire 
pressure, chassis flexion, and wheel 
concentricity. Spring-loaded 
mechanisms, for instance, ameliorate 
these problems. 

4.2.4. Tires. All requirements of 
Veterans Administration Standards 
Federal Register, VoL 42, No. 239. 
Tuesday. December 13,1977) shall be 
met. 

4.2.5. Powered Wheels. These drive 
mechanisms are housed within drive 
wheels or hubs. Safety considerations 
shall match those for conventional 
wheelchairs. (Veterans Administration 
Standard, Federal Register, Vol. 4Z No. 
239, Tuesday. December 13.1977.) 


Rationale. Protective arrangements, 
such as guards or shields, are required 
to assure safety of the wheelchair 
occupant from all types of drive 
configurations. Exceptions are powered 
wheels since their configurations are not 
unlike conventional wheelchairs. 
However, these chairs should 
incorporate side panels and any other 
protective features similar to 
conventional wheelchairs. 

4.2.6. Add-On Power Packages. The 
manufacturer shall be required to list all 
manually propelled wheelchairs that are 
claimed as suitable and compatible wdth 
the add-on power pack. Usted data shall 
include the manufacturer, style, model 
name, and model number of the 
wheelchair. 

4.2.7. Power-Drive Safeguard Test 
The adequacy of power-(Wve 
safeguards shall be determined throu^ 
inspection of the submitted wheelchair 
by qualified professional personnel. Any 
design configuration leading to contact 
between the user and wheelchair 
segments capable of causing soft tissue 
or other trauma shall be rejected. 
Similarly, any design configuration 
leading to contact between the user and 
wheel^air segments capable of tearing 
or soiling Uie dothing of the user shall 
be rejected, except in the case of 
accidental loose or trailing dothing. 

5.0. Stability. 

5.1. Occupant Stability, Class 11 and 
Class ni wheelchairs shall be equipped 
with body restraints such as seat belts 
or torso harnesses. 

Rationale, The higher speeds and 
accelerations of Class 11 and Class in 
wheelchairs require the use of body 
restraints to offer adequate user 
stability. Those occupants lacking 
natural stability are in particular need of 
such restraints. 

5.1.2, Occupant StabiUtv Teat The 
adequacy of occupant stability shall be 
determined by inspection of the body 

.restraint incorporated into the 
configurations of Class U and Class ID 
wheelchairs. 

5.2. Wheelies. 

5.2.1, Standard. Maximun wheelchair 
acceleration shall not cause 
uncontrolled or unrestricted lifting of 
wheels during normal use, 

5.2.2. Specification. This requirement 
shall apply on level surfaces, as well as 
on inclines, reflecting the ascending 
capability of the wheelchair with an 
actual or simulated wheelchair 
occupant. Wheelies shall be limited by 
any reasonable means, e.g., acceleration 
limiters or antitipping deuces mounted 
on the rear of the wheelchair. 
Antitipping devices or any other 
mechanical methods that are used to 
limit wheelies action shall not prevent 


the wheelchair from traversing such 
common obstacles as door saddles, curb 
cuts, or short inclined surfaces. 

5.2.3. Wheelies Test The wheelchair 
shall be accelerated to the greatest 
extent possible in reverse and forward 
directions so as to seek that 
combination of consecutive 
accelerations producing the greatest 
fromt wheel lift-off. Regenerative brakes 
or automatic brakes are to be employed 
in this procedure: wheel locks or manual 
brakes are not to be applied. The 
maximum lift-off observed shall not 
exceed 3.0 in. (7.6 cm) between the 
ground and the bottoms of the caster 
wheels if no means to limit wheelies is 
evident. Maximum lift-off may be 
greater if some effective means to limit 
wheelies is evident. Under no 
ciraimstances shall the wheelchair 
topple in any direction. This test shall be 
conducted on a flat horizontal, non-slip 
surface at standard load (Para. 1.2.) and 
half-standard load weight conditions. 
This test shall also be conducted on an 
inclined surface at an angle 
corresponding to the class capabilities 
given in Para. 2.2.2. 

5.3. Turning on a Ramp. 

5.3.1. Standard. Electrically powered 
wheelchairs shall be cdpable of turning 
on an incline while providing adequate 
stability to the occupant. 

5.3.2. Specification. Electrically 
powered wheelchairs with a 200-lb. (90.7 
kg) test load shall be capable of 180-deg. 
turns on a ramp. 

Rationale. A powered wheelchair 
with its occupant must be able to change 
direction safely or accelerate on a ramp. 
The wheelchair may exhibit an 
increased tendency toward instability at 
maximum inclination, especially with 
occupants who have unusual b^y- 
weight distributions. Narraow 
wheelchairs with small bases may 
exhibit an undesirable tendency to tip 
over sideways at maximum inclination 
even at low speeds. 

* 5.3.3. Turning on a Ramp Test The 
wheelchair, carrying a standard load * 
(Para. 1.2.), shall execute half-turns (180 
deg.) or broken U-turns upon a ramp of 
standard slope (Para. 1.2.). Turns shall 
be performed in both uphill and 
downhill directions. Velocity during the 
turn shall be reasonably small to 
preclude significant inertial effects. Lift¬ 
off of any wheel exceeding a4 in. (1 cm) 
shall not be acceptable. 

5.4. Caster- Wheel Flutter. 

5.4.1. Standard. Caster-wheel flutter 
shall not be acceptable. 

5.4.2. Specification. Caster-wheel 
flutter which cannot be removed with 
relatively minor action shall not be 
acceptable. 
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Rationale. The effect of flutter, 
especially at higher speeds, is to induce 
wheelchair vibration to decrease the 
stability of the wheelchair and to 
diminish the control which may be 
exercised by the user. Additional drag 
may also result 

5.4.3. Caster-Wheel Flutter Test. The 
caster wheels shall be observed over the 
full range of velocities and loading 
conditions; the test driver shall 
accelerate the wheelchair so as to seek 
that combination of velocity, load, and 
acceleration, if any, capable of causing 
flutter. Loading is to be varied in the 
range from half to full test load by 
employing drivers of different weights 
and/or suitable inanimate loads. All 
tests shall be conducted on smooth level 
terrain. Observations of flutter shall be 
conducted by the wheelchair driver or 
an observer from a short distance. 

If flutter is evident but subsequent 
minor adjustments to the caster*wheel 
assembly eliminate such flutter, then the 
wheelchair under test shall be 
considered free of flutter. 

5.5. Tracking. 

5.5.1 Standard. Sudden removal of 
power from the drive motors shall not 
result in excessive veering of the 
wheelchair. 

5SJL Specification. Powered 
wheelchairs shall not deviate from a 
straight line path by more than 10 deg. 
following the shutdown of power. 

5.5.3. Tracking Test A sheet of paper, 
roughly 4 ft. (122 cm] by 8 ft. (244 cm), 
which serves as test record, is taped to a 
flat horizontal floor. The wheelchair, 
while ca^ng a full test load, is driven 
on a straight path at a maximum speed 
over the paper in the direction of the 
long dimension. After the paper is 
initially traversed, the controls are 
released, and the wheelchair comes to a 
stop. Tire tracks (dirt) on the paper 
pennit construction of the wheel path. 
Veering is shown by an angular 
difference between, before and after 
braking portions of the tracks and is 
measured by a protractor. The angle to 
be measured is that between the ideal 
straight line path, if veering did not 
occur, and the line drawn between the 
wheelchair location when power was 
removed and the final wheelchair 
locatioiL 

Should the wheelchair be equipped 
with a braking means, other than 
regenerative, capable of reducing 
velocity upon manual or other actuation, 
such brakes will also be tested in the 
manner given above. Application of 
such brakes will be made initially 
traversing the paper. Veering will be 
measured as ^ven above. 

Parking and other locking type brakes 
shall not be employed during this test 


5.6. Obstacles and Ground Clearance. 

5.6.1. Standard. The wheelchair and 
occupant shall remain stable while 
surmounting and traversing obstacles. 
Ground clearance shall be adequate to 
traverse curb cuts and uneven terrain. 

5.62. Specification. Class 1 
wheelchairs shall traverse obstacles 1.0 
in. (2.5 cm) high and 4.0 in. (10.2 cm) 
wide with rounded comers (i.e., 0.25 in. 
or 6.0 mm radius). The wheelchair must 
negotiate these obstacles in either the 
forward or reverse direction from a 
maximum running start of 2.0 ft. (0.6 m). 
Class n and Class in wheelchairs shall 
traverse obstacles that are 2.0 in. (5.1 
cm) high with rounded comers as given 
above. 

Rationale. It is expected that powered 
wheelchairs will be required to traverse 
small obstacles, such as door saddles, 
during a normal day's activity. The 
requirement to traverse a rounded edge 
is intended to preclude tire damage. 
Class II and Class in wheelchairs are 
expected to negotiate curb cuts and poor 
driveway alignments. 

5.65. Obstacle and Ground Clearance 
Test Suitable wooden obstacles are to 
be prepared from the cross-sectional 
dimensions given in Para. 5.62. The 
obstacle length should equal, or exceed, 
the width of known wheelchairs. 
Fastening of obstacles to a smooth 
horizontal floor shall be accomplished 
with rigid fasteners such as screws or 
bolts. The wheelchair should be 
positioned at right angles to the obstacle 
with the appropriate wheel center 
(either caster wheel or drive wheel). 20 
ft. (0.61 m), in a horizontal sense horn 
the obstacle leading edge. Tests are to 
be conducted with the wheelchair 
operating in either forward or reverse 
directions. Carrying a standard test load 
(Para. 1.2). the wheelchair is to 
accelerate towards and surmount the 
obstacle from a standing start without 
damage to any portion of the 
wheelchair. Contact with any part of the 
wheelchair, exclusive of the wheels or 
antitipping devices, shall be viewed as 
evidence of inadequate ground 
clearance. 

6.0. Structural Requirements. The 
structural requirements of a powered 
wheelchair shall be commensurate with 
its overall performance and intended 
purpose. Tbe higher performance 
wheelchairs. Class U and Class ill. 
intended for use outdoors or on mildly 
uneven terrain, shall be sufficiently 
strong to withstand the stresses of 
higher performance. 

6.1. Class / Wheelchairs. This class of 
wheelchairs shall meet the requirements 
of the structural tests for non-powered 
wheelchairs, excluding drop tests. These 
tests shall be perform^ with batteries. 


motors, and controllers installed. Where 
applicable, maximum velocities shall be 
used. Such tests are detailed in the 
Veterans Administration Standard 
Federal Register. Vol. 42 No. 239, 
December 13.1977). 

6.2 Class II Wheelchairs. These 
higher performance wheelchairs shall 
undergo structural tests similar to those 
for Class I wheelchairs. 

Rationale. Higher performance. Class 
11, powered wheelchairs, compared to 
Class 1 types, will encounter greater 
stress due to greater speeds and 
increased drive torques to traverse 
uneven terrain and to climb steeper 
inclines. 

6.3. Class III Wheelchairs. This class 
of wheelchairs shall be subjected to the 
same test requirements as Class I and 
Class IL However, the load. i.e.« person 
or anthropomorphic dummy, 
requirements shall be increased by 25 
percent 

Rationale. Twenty-five percent 
additional occupant load is estimated to 
represent the stresses imposed by 
operating on the uneven terrain for 
which these chairs are intended. 

6.4. Foldability and Portability. It 
shall not be mandatory that powered 
wheelchairs of all classes be foldable. 
Wheelchairs which require assembly 
shall be readilv assembled without need 
for special tools or fixtures. 

Rationale. Powered wheelchairs 
typicallv weigh 150 lbs. when fully 
assembled. Such hvik is not readily 
portable and. therefore, need not be 
foldable. From extensive clinical 
evaluation, it is determined that most 
powered wheelchairs are rarely 
transported from one place to another. 
Exceptions are wheel^air users who 
have access to vans with power lifts. 

6.5. Battery Security and 
Accessibility. Battery trays and 
batteries shall be secure on the 
wheelchair frame. While the batteries 
may be enclosed, reasonable access for 
routine maintenance is to be provided. 
Special tools shall not be required to 
assure security or to provide 
maintenance. 

7JO. Battery Chargers. Battery 
chargers are considered to be part of the 
powered-wheelchair system and subject 
to the following requirements. 

7.1. General Characteristics. Battery 
chargers shall be separate and distinct 
units that are not physically, electrically, 
or in any manner permanently 
connected to the wheelchair chassis. 
Only low magnitude DC voltages shall 
be transmitted to the wheelchair 
battery. The powered wheelchair shall 
not be operational when the charger is 
connected to the chair. 
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Exceptions to the concept of entirely 
separate charger and wheelchair 
devices (as compared to built-in or 
bolted-on) shall be permitted only for 
those combined chargers and 
wheelchairs able to achieve Underwriter 
Laboratory listing under appropriate 
mobile-use hospital and home test 
categories. 

Rationale. Because of potential shock 
hazard, battery chargers comprising a 
portion of the wheelchair chassis or 
permanently connected to the chassis 
are not encouraged. Typical battery 
chargers are neither designed nor 
intended for mobile use. 

7.1.1. Cables and Connectors. The DC- 
voltage pair shall be of such design and 
configuration that electrical connection 
shall be permitted directly to the 
wheelchair battery only ^m the output 
(low-voltage) side of the charger. The 
high-voltage line shall permit electrical 
connection only to standard wall- 
mounted grounded, power receptacles 
on the Input (high-voltage) side of the 
charger. All connector contacts shall be 
appropriately designed to avoid 
potential short circuits. 

Rationale. These precautions should 
be taken in order to avoid possible 
electrical shocks to wheelchair users or 
attendants. 

7.1.2. Voltage and Current Maximum 
charging rates and charging procedures 
shall be clearly shown on the front 
panel of the battery charger. The charger 
shall provide only one output voltage. 
Leakage current tests shall be performed 
and shall not exceed 0.5 ma. 

7.2. Battery-Charger Tests. Only 
automatic battery chargers shall be 
recognized These charters shall 
incorporate ammeters mat clearly show 
charging current; the face of the 
ammeter shall be labeled with charging 
current in amperes or qualitative words 
such as low, medium, and high. 

Rationale. Battery charsers that do 
not automaticsiy reduce the charging 
rate to near zero as the battery becomes 
fully charged, reduce the useful life of a 
battery because of evaporation of 
electrolyte. Automatic timers do not 
necessarily correct this problem. 

72.\. Charging Rates. The automatic 
battery charger shall reduce the 
charging rate to less than one-half amp 
when a normal, physically and 
electrically sound battery attains a fuU 
charge. Following the initial surge 
current, maximum battery-charge rate 
shall be approximately c/lO (energy 
storage capacity divided by 10 hours). If 
two batteries are chaiged in parallel, 
then chaige sharing features shall be 
incorporated into the system to preclude 
one battery from discharging into the 
other. Sequential charging is 


unacceptable if two or more batteries 
are used on one chair. 

Rationale. Charging current 
limitations are ba^ upon battery life 
and safety considerations. 

7X2. Overload Protectors. A circuit 
breaker or fuse shall be incorporated 
into the charger. The circuit breaker 
shall be a manual-reset type. 

8.0. Control Systems and Components. 

Documentation. Powered- 
wheelchair shipments shall include 
schematics, operational and 
maintenance manuals, and complete 
parts lists providing sources of 
components. If other than the 
wheelchair manufacturer. Each and 
every part is to be listed. Model and 
serial numbers shall be permanently 
affixed and clearly visible on the 
wheelchair. 

8.2. General 

SXX. Control Interfaces. The control 
interface (e.g., joystick, pneumatic tube, 
microswitch), if attached to or 
suspended from any part of the 
wheelchair occupant's anatomy, shall .. 
not cause skin abrasion or irritation 
when used according to design. The 
position of the control Interface shall 
remain essentially constant. 

6XZ. On-Off Switch. The wheelchair 
shall have a reasonably accessible and 
easily operable, main power control 
available for its user. 

8.3. Speed Controls. Electrically 
powered wheelchairs are normally 
equipped %vith proportional, variable, or 
adjustable spe^ controls. All powered 
wheelchairs submitted for evaluation 
must offer the occupant at least two 
distinct speeds. Wheelchairs that 
provide only one constant speed shall 
not be acceptable. All controls and 
switches shall be dearly labeled. 

8.3.1. Proportional A proportional 
speed control permits a wheelchair 
occupant to select speeds between zero 
and maximum in ioHnitesimal steps that 
depend on joystick excursion or force. 
This method is most desirable. 

Rationale. A proportional control is 
preferred since it is easiest to operate. A 
proportional control also provides 
smoother wheelchair response and 
promotes optimal wheelchair speed 
usage. 

a3.2. Variable. A variable speed 
control permits the occupant to dial a 
single speed between zero and 
maximum in infinitesimal stepr. the 
selected speed is maintained by the 
wheelchair until the occupant selects a 
new setting 

8.3.3. Adjustable. An adjustable speed 
control permits a wheelchair user to 
select one of two or more available 
fixed speeds. Under no circumstances 
shall this method be acceptable for a 


wheelchair with maximum speed over 
3.0 mi/h (4.8 km/h). Power may be 
switched on and off with common 
switching components such as relays, 
microswitches, or toggle switches. 

Rationale. Adjustable speed controls 
are generally acceptable for low speeds 
since jostling of the wheelchair occupant 
is generally minimal. However, at 
speeds in excess of approximately 3.0 
mi/h (4.8 km/h), acceleration may be 
large: patients with flaccid muscles or 
tremors ususally find such controls 
extremely difficult to operate under such 
circumstances. 

8.3.4. Speed Selection. Manually 
manipulated joystick assemblies with 
microswitches shall provide a minimum 
of two speeds for the occupant. The 
speed selections shall provide maximum 
speed and approximately half maximum 
speed. If three speed selections are 
available, then maximum speed and 
approximately two-thirds and one-third 
maximum speed shall be provided. The 
speed selection switch shall be readily 
accessible and easily operable by the 
user. 

M. Joystick Control Joystick controls 
may be operated by hand or finger 
manipulation, chin excursion, or any 
other convenient anatomical motion by 
the occupant. All controls shall provide 
readily accessible, main-power switches 
for wheelchair occupant use. Joystick 
controls shall be readily adaptable for 
left- or right-handed operation and 
readily adjustable. Joysticks shall 
provide the user with easy, convenient, 
and safe control of wheelchair 
movement Their use shall not require 
excessive force, extremely fine motions, 
or extensively occupy the user's 
attention. Observation by experienced 
clinicians %vill be used to determine 
compliance with this Standard. 

Rationale. In general, most 
quadriplegics experience some difficulty 
manipulating joystick accemblies 
incorporating microswitches. 

8.4.1. Manual Types. Manually 
manipulated joysticks may be used to 
operate microswitch assemblies or 
proportional controls. Proportional 
controls are optional for use on Class 1 
wheelchairs, suitable for indoor use. but 
shall be required for Class 11 and Class 
m wheelchairs. Joystick assemblies %vith 
microswitches are optional for Class 1 
wheelchairs, suitable for indoor use, but 
shall be precluded from use on other 
types. 

Rationale. Class 11 and Class III 
whellchairs provide ample evidence that 
proportional controls are necessary to 
effectively modulate vehicular speed 
and enhance control: proportional 
controls also permit smoother 
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acceleration than their microswitch 
counterparts. 

8.4.2. Chin Types, Chin-manipulated 
joysticks shall be readily mounted on 
suitable adjustable brackets In close 
proximity to the %vheelchair occupant's 
chin. Additional requirements, 
previously set forth, also apply. 

8.4.3. Oral Types, Orally manipulated 
joystick controls, utilizing lips, tongue, 
or teeth, shall be avoided if possible. 
When absolutely necessary, oral 
controls shall be used only on Class 1 
wheelchairs, suitable for indoor use. 
Orally manipulated controls shall be 
sufficiently flexible to preclude injury to 
any portion of the occupant's anatomy. 
Elements introduced into the mouth 
shall be readily cleaned or easily 
replaced. Requirements covered in 
preceding control sections shall apply. 

Rationale, Occasionally, mouthsti^- 
manipulated joysticks are prescribed for 
patient use. When these patients are 
fitted with conventional chin-control 
models, acceptance levels arc higher 
due to increased comfort and cosmesis. 
Clinical experiences demonstrate that 
mouthstick and tongue switches are 
usually rejected by patients when more 
suitable alternatives controls are 
available. To this extent, pneumatic 
controls may be subject to the same 
reception, but the flexibility of a 
pneumatic actuator tube is a decided 
improvement over hand levels or 
joysticks. Pneumatic controls also 
require less head motion and are 
especially useful for the more severely 
disabled. 

8.5. Pneumatic (Breath) Controls, Two 
types of pneumatic controls, momentary 
and latching, are recognized. The former 
requires continuous positive or negative 
air pressure to achieve and maintain 
wheelchair motion. Latching controls 
require momentary or intermittent, 
positive or negative air pressure to 
achieve, change, or cease wheelchair 
motion. A combination of momentary 
and latching actuators are acceptable in 
a single control system. Actuating 
pressures shall not require the active 
use of the diaphragm. Maximum 
actuating pressure shall not exceed 0.5 
psi. An adjustable support bracket for 
the pneumatic tube{sj shall maintain its 
position under ordinary operating 
conditions. 

Momentary, Momentary 
pneumatic controls may be used on all 
types of Class 1 wheelciiairs. A choice of 
at least two speeds or an infinitesimally 
variable speed, adjustable from zero to 
maximum, shall be readily accessible to 
the wheelchair occupant. If two speeds 
are provided, then the lower spee^ shall 
be approximately half that of maximum. 


Rationale, Momentary controls are 
inherently safe since cessation of 
pneumatically induced signals or 
commands cut off power to the drive 
motors. 

8.5.2. Latching (Holding), A Class I 
wheelchair with a maximum speed of up 
to 3.0 mi/h (4.8 km/h) shall provide 
either a variable spe^ mechanism or a 
selection of at least two fixed speeds, as 
described above. If maximum speed 
exceeds ZJO mi/h (4.8 km/h), then the 
speed control shall incorporate a 
variable speed mechanism or a selection 
of at least three fixed speeds, each of 
which incorporates acceleration 
limitation. Pneumatic latching controls 
shall incorporate a convenient and 
easily operable actuator for selection of 
power on-off and any automatic reset 
modes. This may be achieved with a 
pneumatic swit^. microswitch, or any 
other actuator or auxiliary switch for 
power selection readily accessible to the 
whecl^alr occupant. 

Rationale, Latching control^ are not 
as physically demanding (fati^ing) as 
momentary controls but require 
increased attention. For instance, 
cessation of pneumatic pressure in a 
momentary control immediately turns 
off power to the drive system of the 
wheelchair, a latching control requires 
some additional action on the part of the 
wheelchair user to effect the same 
action. Another consideration is that 
uneven surfaces or small obstacles may 
cause a wheelchair occupant to lose 
access to the pneumatic controller and 
create a potentially dangerous situation. 
Since this would not occur with a 
momentary controller, it is 
recommended that higher speed 
wheelchairs, which incorporate latching 
mechanisms, should be confined to 
essentially hard flat surfaces (not 
exceed 0.5 psi, Para. aS.). 

Field tests will supply supplementary 
data concerning the interfacing of 
controls with users. In particular, the 
possibility of control limitations or 
restrictions arising from the various 
forms of handicap will be explored. 

In the event of conflict between 
laboratory and field test results, field 
test work will be assigned the decisive 
role. Thus, control systems found 
inadequate for sufficient reason, by 
users, will be deemed unacceptable 
regardless of the outcome of laboratory 
tests. 

8.6. Other Types of Controls, 

8.6.1 Standard. Miscellaneous 
controls, i.e., those not specifically 
referenced in these Standards, shall be 
acceptable only upon demonstration of 
safety and utility. 

8.6.2. Specification, By definition, 
specifications cannot be prepared for a 


novel control system: only lengthy 
clinical experience permits the 
construction of useful specifleations. 

Rationale, Experience has shown that 
sequential selection of wheelchair 
modes (e.g., forward, reverse, right turn, 
left turn, stop, eta) has not been 
successfuL Similariy, controls that rely 
on eyeball motion, such as ocular 
controls or automatic sequencing 
systems, have been found undesirable 
b^use of awkard operation and 
increased reaction time. Thus, 
unconventional controls, no matter how 
ingenious, require searching field tests 
to establish merit. 

8.8.3. Miscellaneous Control Tests. 
Miscellaneous control systems are 
required to prove utility and safely 
characteristics through extensive field 
and laboratory tests. Test protocols are 
to be prepared to reflect the precise 
characteristics of a given system. 
Exemptions from the general tests for 
ruggedness and sturdiness, contained 
within these Standards, may be sought 
for those control systems clearly 
intended for limited use. For example, 
devices limited to apartment use only 
may be exempted from certain structural 
tests. 

8.7. Support Brackets. 

8.7.1. Standard, All wheelchair 
controls shall be mounted on suitable 
support brackets. 

8.7.2. Specification, Brackets shall be 
suflidently adjustable to fit all standard 
wheelchair configurations, inlcuding 
straight-back and semi-reclining, but 
retain sufficient rigidity to hold a 
preselected orientation throughout the 
course of typical day's use. The support 
bracket shall not prohibit patient entry 
or egress. No special tools shall be 
required to achieve desirable position 
and orientation of support brackets. 

Rationale, Chin-control brackets must 
be sufficiently rigid to maintain the 
joystick assembly in close prof imity to 
the occupant's chin and to resist forces 
generated by the occupant's chin during 
the course of daily activities. Early chin- 
control brackets did not offer this 
feature, and it was not uncommon for 
patients to be marooned after 
approximately three-quarters of an hour 
of use. Certain control elements, such as 
pneumatic tubes, are not subject to 
significant forces and must simply 
maintain the control element in close 
proximity to the occupant's mount. In 
this situation, goosenecks or flexible 
metal rods, if sufficiently rigid, shall be 
acceptable. All control devices, 
including manually manipulated 
joysticks, should ^ suspended on 
readily adjustable brackets and not 
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require attendants to use special 
adjustment tools. 

0.7.3. Support-Bracket Testa. The 
safety, utility, and performance of 
support bra^ets will be determined 
from Held test resulU (Para. 12.3.) in 
which handicapped users will employ 
test units on a trial basis. Any 
displacement as distinguished from 
deflection, of the bracket shall be 
unacceptable. Should unusual toots be 
required to position the bracket, the 
bracket shall be deemed unacceptable. 
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Announcing (he latest edition . . . 



Guide to 
Record 
Retention 
Requirements 

Revised as of January 1.1981 

This useful reference tool, compiled from agency 
regulations and U.S. Statutes, is designed to assist 
industry and various sectors of the public with their 
Federal recordkeeping obligations. 

The various digests in the *'Guide** tell the user (1) 
what records must be kept. (2) who must keep them, 
and (3) how long they must be kept. 

in addition, the **Guide** contains the names* ad¬ 
dresses, and phone numbers of contact persons 
within most agencies who can answer substantive 
questions about the requirements. 

Each digest also carries a reference to the full text 
of the basic law or regulation providing for such 
retention. 

The booklet's index lists for ready reference the 
categories of persons* groups, and products affected 
by Federal record retention requirements. 

Compiled by Office of the Federal Register, National 
Archives and Records Service. General Services 
Administration 

Order from Superintendent of Documents, 

U,S, Government Printing Office, 

Washington, D.C, 2(H02 

Price $4.75 
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